UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 
UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


s — 
ePARTM 2», 
wt Si 


A ERR 


VOL. 39 NO. 6 
(Nos. 20,124—20,229) 


Pages 1070—1291 


September — October, 1980 








UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et.seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY — OCTOBER 1980 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


HUTTON, WILLIAM H. I & G Docket No. 63. Amended or- 


KING MEAT COMPANY. FSQS Docket No. 4. | Remand or- 


ANIMAL QUARANTINE AND RELATED LAWS 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


Scott, JAMES V. v. UNITED STATES DEPARTMENT OF 
AGRICULTURE, DONALD A. CAMPBELL and BoB BERG- 
LAND. 7th Cir., February 12, 1980; Affirming Secre- 
tary’s decision. Issues considered: delay, incorrect pro- 
cedure, and severity of sanction (USDA Docket No. VA-2) 


DISCIPLINARY DECISIONS: 


LUCAS MICHAEL A., DR., VA Docket No. 11. Decision and 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


CLICK DELIVERY SERVICE INC. AWA Docket No. 136. 
Consent 
*COLUMBUS ZOOLOGICAL GARDEN. AWA Docket No. 142. 
Consent 
DELTA AIR LINES, INC. AWA Docket No. 134. 
FAIRBANKS, GRANVEL. AWA Docket No. 135. 
FOWLER, DONNA. AWA Docket No. 118. 
MARSHALL RESEARCH ANIMALS, INC. AWA Docket No. 121. 
Consent 
MARTIN, RACHEL, Mrs. AWA Docket No. 126. 
* Order denying reconsideration 
MEEDS, DAviD R., d/b/a M&M Per FARM AND ZOO. 
Docket No. 124. 
*SHARON, JEFFREY. AWA Docket No. 128. Decision and 


“Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


THOMPSON, L. E., d/b/a THOMPSON'S WILD ANIMAL FARM and also 
d/b/a THOMPSON'S ZOO. AWA Docket No. 122. Con- 


VAN Wyk, WILLIS, and CYNTHIA, d/b/a VAN Wyk KEN. 
NELS. AWA Docket No. 130. Consent 


EGG PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 


MOUNTAINSIDE BUTTER AND EGG COMPANY. I & G Docket No. 
64. Decision and order 
*Stay order, pending issuance of further order 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


AGAR FooD PRODUCTS, INC. FMIA Docket No. 37. 
Decision and order 

APEX MEAT Co., INC. and AARON Macipow. _FSQS Docket No. 
5. Dismissed 

CASTLEBERRY'S Foop Co. FMIA Docket No. 36. Remand 


CONSTANTINO, B., AND SONS, INC. FSQS Docket No. 11. Con- 


EDWARD'S Foon, INC., d/b/a CATTLEMEN'S MEAT Co. FMIA 
Docket No. 43. Default 

STEVENS Foops, INc., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No.10. Consent as to Daniel Reid, 


UTICA PACKING COMPANY. FMIA Docket No. 35. _ Decision 
and order 
*Stay order, pending judicial review 


HORSE PROTECTION ACT 


AGRICULTURE DECISIONS 


CHURCH, DAVID. HPA Docket No.120. Consent 
Cook, WILLIE. HPADocketNo.36.  Dismissalofappeal............... 
FOSTER, VERNON. HPADocketNo.136. Default 
Respondent’s “Motion to Set Aside Default” denied 
GILMER, RAY. HPA Docket No. 115. Consent 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


GILMER, RAY and PaAuL NELMS. HPA Docket No. 
113. Consent 


KERSHNER, WANDA, and WINKY GROOVER. HPA Docket No. 
92. Consent 

ROBERTS, HOWARD: HAYWOOD OSBORNE, and/or OSBORNE CHEVRO- 
LET Co. HPA Docket Nos. 83 and 90. Consent as to 
Osborne Chevrolet Co., Dismissal as to Haywood Osborne . 

SEAL, JERRY and HOWARD RoBERTS. HPA Docket No. 78. 
Default 

SHADE, EARL and JIM MESSENGER. HPA Docket No. 110. 


YOUNG, JOHN. 
PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


NATIONAL BEEF PACKING COMPANY v. SECRETARY OF AGRICUL- 
TURE and UNITED STATES OF AMERICA. (USDA P&S Dock- 
et No. 4953) Issues considered: delay, order not sup- 
ported by substantial evidence. Affirms the Secretary’s 


RICE, BILL and LOIS d/b/a CLEBURNE COUNTY LIVESTOCK AUCTION 
v. CLENIS WILCOX and BILL Davis d/b/a Davis LIVESTOCK 
AucTION. (USDA P&S Docket No. 4926) Affirms the 
Secretary's order 

*VANCE, DEWEY v. DEWEY REED. P&S Docket No. 
5581. U.S. District Court Middle District of Tennessee 
Memorandum — will hold hearing on disputed issues 


REPUBLISHED DISCIPLINARY DECISION: 


DeJONG PACKING COMPANY, et al. P&S Docket No. 5087. 
Published July 1977 issue, cite as 36 A.D. 1181, repub- 
lished herein to correct errors not corrected in page proofs 
of prior issue 


DISCIPLINARY DECISIONS: 


* ADAIR COUNTY LIVESTOCK MARKET CENTER, INC. P&S Docket 
No. 5773. Decision and order 
*ALLEN, H.F., P&S Docket No. 3996. Suspension termi- 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont.: 


AMERICAN MEAT PACKERS, INC., and HOLLIS E. CARTER. P&S 
Docket No. 5591. Decision and order 

ARGOE LIVEsTocK, INC. P&SDocketNo.5711. Suspended 
as a registrant 
Suspension terminated by supplemental order 

ATLAS PACKING Co., CHINO VALLEY MEAT PACKING Co., and 
IDEAL MEAT PACKING Co. P&S Docket No. 5056. 
Dismissal 

AVERY, RUSSELL E., INC. P&S Docket No. 5692. Default 

*BEACON Foop PropUCTS CORP. P&S Docket No. 
5641. Dismissal 

BEAN, LLOYD. P&S Docket No. 5672. Default 

BERKOWITZ, SAMUEL. P&S Docket No. 5664. Default 

BERRYHILL PACKING Co., INC. P&S Docket No. 5724. Con- 


*BLOM, JOHN. P&S Docket No. 5785. 

*BOND, CHARLES and HENRY CALLAHAN. P&S Docket No. 
5789. Consent 

BRIGGS, GREGG, d/b/a KEMOSABE HOLSTEINS. P&S Docket No. 
5684. 

Brown, Davin R., d/b/a ToNKAWA LIVESTOCK EXCHANGE. 
P&S Docket No. 5714. Default 

BUSSE, CLARENCE “BUTCH”, CHARLES RICHARDSON, and IOWA 
COUNTRY LIVESTOCK MARKETING CO-OPERATIVE. P&S 
Docket No. 5640. Consent 

CATE, LEE ALLEN. P&S Docket No. 5680. Default 

CHARTON, CHARLEY. P&S Docket No. 4621. Suspension 
terminated 

COLLINS, GEORGE W., JR. P&S Docket No. 5726. Default 

CONCHO PACKING COMPANY. P&S Docket No. 5693. 
Consent 

CONWAY STOCKYARDS, INC., and ROBERT C. McDorn, JR. 
No. 5705. 

Coon, GILBERT L. P&S Docket No. 5731. 

CUMBERLAND STOCK YARDS, INC. P&S Docket No. 5671. 


DAY, CHARLES S. (SANFORD), d/b/a Day's HoG BuyING. P&S 
Docket No. 5694. Consent 
Suspension terminated 

DENSLOW, MICHAEL G.T. P&S Docket No. 5758. 


DRAUGHON, G.L., d/b/a G.L. DRAUGHON WHOLESALE 
MEATS. P &S Docket No. 5761. Consent 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont.: 


DUNN BROTHERS MEATS, INC., DONNIE RAY DUNN and DANNY L. 
DUNN. P&S Docket No. 5720. 
E.G. CATTLE COMPANY. P&S Docket No. 5739. Sus- 
pended as a registrant 
*Epwarps, H. D. “RABBIT”. P&S Docket No. 5732. Con- 
sent 
* ELM HILL MEats, INC. P&S Docket No. 5663. 
*EspeL, DAVID C. P&S Docket No. 5796. Consent 
* FALLER, LARRY L. P&S Docket No. 5760. Consent 
FRIO LIVESTOCK SALES COMPANY, INC., and HARRY M. HArRRI- 
SON. P&S Docket No. 5709. 
Frosty LAND Foops INTERNATIONAL, INC. d/b/a LORENZ INTERNA- 
TIONAL; ALLEN TAYLOR CATTLE Co., INC.; LORENZ NEUHOFF, 
III; and WILLIAM ALLEN TAYLOR, JR. P&S Docket No. 
5618. Consent as to Allen Taylor Cattle Co., Inc. and 
WOUND AL ILON: PORVIOP: OP ao eo oak ing. tien wo a we eee es caw eee 
GIBSON, BARNEY M., W.L. LANNINGHAM and LEONARD LAS- 
TER. P&S DocketNo.5754. Consent as to Barney M. 
Gibson and W. L. Lanningham 
*GIBSON, BARNEY M., W.L. LANNINGHAM and LEONARD LAS- 
TER. P&S Docket No. 5754. Consent as to Leonard 


HARDESTY, RICHARD L., and C. H. WHORLEY. P&S Docket No. 
5722. Consent as to Richard L. Hardesty 
Consent as to C. H. Whorley 
*Suspension terminated as toC. H. Whorley 
HAROLD LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 5029. Dismissal 
* HENIFIN, CALVIN W. P&S Docket No. 5759. 
*Hopss, DON. P&S Docket No. 5746. Suspension termi- 


HOGELAND, Roy. P&S Docket No. 5729. 
Suspension terminated by supplemental order .................0.0005- 681 
HOLMAN, WADE, and JACKSONVILLE LIVESTOCK COMMISSION, 
INC. P&S Docket No. 5615. Consent 
Amendment to Decision and Order 
HOWELL SALES COMPANY, d/b/a BLACKSTONE LIVESTOCK MARKET, 
ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK MAR- 
KET, and SOUTHAMPTON LIVESTOCK SALES. P&S Docket 
No.5651. Suspended asa registrant 
Suspension terminated by supplemental order 
KELLY, C. L., JR. P&S Docket No. 5702. Consent 
KNIGHT, JAMES L. P&S Docket No. 5704. Consent 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont.: 


*KOEDAM, WILLIAM S., SIDNEY and ROGER. P&S Docket No. 
5740. Consent 
Koza, Larry, d/b/a K AND K Livestock. P&S Docket No. 
4359. Suspension terminated by supplemental order 
Lortus Livestock, INC. P&S Docket No.5697. Consent 
LONG, WEST & Co. P&S Docket No. 5713. Consent 
LUNDT, CATO, JR., and JAY. P&S Docket No.5445.  Modi- 
fication of prior order 
MCANDREWS, NOLAN. P&S Docket No. 5657. Default 
MCM LIVESTOCK, INCORPORATED, TED CONRAD MCANINCH, and 
KENNETH T. COLEMAN. P&S Docket No. 5639. Deci- 
sion and order 
MCMICHAEL, WILLIAM R. P&S Docket No. 5741. Consent 
MEAT MASTERS, INC., RICHARD M. CERV, and GARY A. 
YounG. P&S DocketNo.5456. Consent 
MEEKS, WAYNE. P&S Docket No.5696. Consent 
Moore, FLoyp J. P&S Docket No. 3642. Suspension 
terminated by supplemental order 
*PARTY PACKING CORPORATION. P&S Docket No. 5719. 


PASTURES, INC., TOMMY BREEDLOVE, and JUDY. P&S Docket 
No. 5690. Default 

*PASTURES, INC., TOMMY BREEDLOVE, and JUDY. P&S Docket 
No. 5706. 

*PASTURES, INC., TOMMY BREEDLOVE, and JuDY. P&S Docket 
No.5790. Consent 

*PETERSON, DOYLE THOMAS. P&S Docket No. 5812. Con- 


* PRZYCHODZKI, JOHN A. P&S Docket No. 5733. Consent . 
QUAKER PORK PACKERS. P&S Docket No.5765. Consent 
RAILHEAD CATTLE Co., INC. and CHARLES A. NEAL. P&S Dock- 
etNo.5701. Consent 

RIEDEL, ROBERT J., d/b/a GILLETT CATTLE Co., LTD. 
Docket No. 5721. Consent 

RIVERSIDE MEAT COMPANY, INC. P&S Docket No. 5635. 
Consent 

ROBERTS, R. E., d/b/a FARMERS AND RANCHERS LIVESTOCK COM.- 
MISSION CoO. P&S Docket No. 4634. Suspension ter- 
minated by supplemental order 

ROSETH, JEROME G., and DUWAYNE E. BurRTON. P&S Docket 
No. 5650. Decision and Order 
Stay order pending issuance of further order 

RUSSELL, JERRYG. P&S DocketNo.5749. Default 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont.: 

STERLING COLORADO BEEF Co., and CERES LAND Co. 
Docket No. 5201. Decision and Order 

STEWART, DAviD E. and R.H. CLARK. P&S Docket No. 
5688. Dismissal as toR. H. Clark 
Consent as to David E. Stewart 

SUPERIOR’S BRAND MEATS, _INC. P&S Docket No. 
5787. 

Swirt & COMPANY. P&S Docket No. 5734. Con- 


THELEN, EDWIN W. P&S Docket No. 5743. Consent 

THOMASTON BEEF and VEAL, INC., JAMES R. BICKLEY and WIL- 
LIAM A. VERDON. P&S Docket No. 5674. Decision 
and Order 

THOMPSON, JIM. P&S Docket No. 5669. Consent 

VEALEY, HARRY, JR. P&S Docket No. 5600. Decision and 


*Suspension terminated by supplemental order 

WALTI, SCHILLING & Co., WOLFSENS’ FEED Lots, INC., SUNSET 
CATTLE COMPANY, LAWRENCE J., HENRY B., HENRY A., and 
WARREN L. WOLFSEN. P&S Docket No. 5057. Deci- 
sion and order 

WATERMAN, WILLIAM E., and MIDDLETOWN AUCTION SALES, 
INC. P&S Docket No. 5755. Consent 

* WATSON, JAMES B. P&S Docket No. 5811. 
WESSELS, GARY. P&S Docket No. 5708. 
WESTWIND CATTLE COMPANY. P&S Docket No.5676. Con- 


* WHITEHEAD, WESLEY G. P&S Docket No. 5730. Decision 
and order 

WINN, DAVE. P&S Docket No. 5742. 

*WINSLOW MARKETING CENTER, INC., WAYNE C. ETNYRE and 
CLYDE ETNYRE. P&S Docket No. 5784. Decision and 


WRIGHT, ROBERTG. P&S Docket No. 5668. 
REPARATION DECISIONS: 


Hop! AGRICULTURAL IIMPROVEMENT ASSOCIATION v. JIM NOLAND 
and JERRY NOLAND, d/b/a NOLAND ENTERPRISES, TEXHOMA 
LIVESTOCK COMMISSION Co., INC. and DOYLE HATCH. P&S 
Docket No. 5526. Decision and order 

LANG, PETER v. CECIL METTER d/b/a LANCASTER SALES 
YARD. P&S Docket No. 5699. Decision and order 

SOUTHWESTERN NORTH CAROLINA— PRODUCE MARKET and 
MOUNTAIN FOLK CENTER, INC., d/b/a MOUNTAIN LIVESTOCK 
AUCTION v. GARY R. HAMILTON. P&S Docket No. 5703. 
Default 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Reparation Decisions—Cont.: 


WALKER, JOHN H., Farms, LTD. v. DENNIS VAUGHN. 
Docket No. 5768. Default 

WESTERN IOWA Farms Co., et al, v. Sioux Crry Stock 
YARDS. P&S Docket No. 5556. Order denying mo- 
tion to postpone effective date 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 
DISCIPLINARY DECISIONS: 


AMERICAN BROKERAGE OF KANSAS City, INc. PACA Docket 
No. 2-5443. Default 

BALTIMORE TOMATO COMPANY, INC. PACA Docket No. 
2-5347. Decision and order 

BEARE, PASCHAL ROBERT, d/b/a BEARE AND BEARE SALES 
Co. PACA Docket No. 2-5442. Default 

BEXAR PRODUCE Co., INC. PACA Docket No. 2-5155. 
Decision and order 

BLALOCK, ADAM, TOMATO COMPANY. PACA Docket No. 
2-5634. Consent 

*BULLOCK,.R.G., PRo., , PACA Docket No. 
2-5664. Consent 

*CARAMAGNO, ToM, & Co., INC. PACA Docket No. 2-5584. 
Default 

CHICAGO PRODUCE DISTRIBUTORS. PACA Docket 
2-5558. Default 

Commission House, INc., THE. PACA Docket No. 
2-5447. Decision and order 

CROUTHAMEL POTATO CHIP Co., INC. PACA Docket No. 
2-5587. Default 

DAVIS, CECIL, PRODUCE, INC. PACA Docket 
2-5566. Default 

DeFEO Fruit Co., INC. PACA Docket No. 2-5526. De- 


FAMULARO, RICHARD D., d/b/a THE PRODUCE TREE. 
Docket No. 2-5553. Default 
*FLETCHER PRopUCE, INC. | PACA Docket No. 2-5640. Con- 


JOHNSON, L. CHARLES, INC. PACA Docket No. 
2-5515. Decision and order 

KAFCSAK, RUDOLPH JOHN, d/b/a ACME Foops. PACA Docket 
No. 2-5307. Decision and order 
Order denying reconsideration 
Stay Order, pending judicial review 


“Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 1079 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont.: 


Kap’s Foops, INc. PACA Docket No. 2-5478. Default 
MAURER FRUIT AND VEGETABLE CO. PACA Docket No. 
2-5374. Default 
Moore, ALVIN LEON, d/b/a MOORE PRODUCE and/or BIRMINGHAM 
PRODUCE, INC. PACA Docket No. 2-5527. Consent 
OzUNA PRODUCE, a partnership, a/t/a OZUNA PRODUCE Co., 
OZUNA BrRoS., OZUNA BROTHERS, and OSUNA BROTHERS, com- 
posed of HERIBERTO OSUNA a/k/a EDDIE OSUNA, ELIAZAR 
OzUNA a/k/a ELIZAR OZUNA a/k/a Woopy OZUNA, and HECTOR 
OSUNA. PACA Docket No. 2-5560. Default 
PurRE & SIMPLE Foops, INC. a/tla MAX KOZECK PRODUCE 
Co. PACA Docket No. 2-5537. Default 
*R-B NATURAL Foop Propucts, INC. and SPECKO IVAN. 
OVICH. PACA Docket No. 2-5572. Default (2 orders) 1164, 1166 
*Rock ISLAND FRUIT Co. PACA Docket No. 2-5496. Deci- 
SOE BEE ORE ooo io DUE ROE OE Sa ee Hae 1171 
S AS Super Foops, INc. PACA Docket No. 2-5486. De- 


TARHEEL BANANA CoO., INC. PACA Docket No. 2-5167. 
Decision and order 

TRIPLE R SALES OF DALLAS, INC. and CHARLES E. PARISH d/b/a 
TRIPLE R SALES. PACA Docket No. 2-5354.  Con- 


Two BROTHERS PRODUCE Co., INC. PACA Docket No. 
2-5589. Consent 

UPSTATE PACKERS CoO., INC. PACA Docket No. 
2-5564. Dismissal 

*WHAMCO, INC. PACA Docket No. 2-5556. Decision and 


AGRICULTURE DECISIONS 
REPUBLISHED REPARATION DECISION: 


HARVEST FRESH PRODUCE, INC., v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. (Republished in its 
entirety) 


REPARATION DECISIONS: 


A. R. Z. Potato v. FRANK DONIA COMPANY. PACA Docket 
No. 2-5525. Decision and order 

AcE TOMATO Co., INC. v. DAN GARCIA BROKERAGE, INC. 
PACA Docket No. 2-5236. Dismissed 


*Current months September-October 1980 decisions. 





1080 CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont.: 


AG-WEsT GROWERS, INC. t/a AG-WEST v. ANTHONY J. 
D’acqulisisTo, d/b/a TROPIC BANANA Co. PACA Docket 
No. 2-5355. Dismissal 

*AKERS MARKETING Co., INC. v. ANTHONY LOBUE PACKING 
Co. PACA Docket No. 2-5412. Decision and order . 

ALFORD, M. DouG, d/b/a M. D. ALFORD v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5470. Decision and order 

AMEX DISTRIBUTING COMPANY, INC. v. ANTHONY LOBUE d/b/a 
LOBUE PACKING. PACA Docket No. 2-5458. Deci- 
sion and order 

ANDRUS & ROBERTS PRODUCE COMPANY v. JIMMY SHMON, d/b/a 
JIMMY SHMON ' COMPANY. PACA Docket No. 
2-5495. Decision and order 

BAGLEY PRODUCE COMPANY v. CHARLES SIMPSON. PACA 
Docket No. 2-5421. Dismissed 

*BaAR-WELL Foops LIMITED v. VALLEY PACKING SERVICE INTERNA- 
TIONAL. PACA Docket No. 2-5115. Decision and or- 


BENANDI PRODUCE Co., INC. v. VICARIS PRODUCE. PACA 
Docket No. 2-5379. Decision and order 

BENDEL, VICTOR D., COMPANY v. PELTZ & SONS, INC. 
Docket No. 2-5333. Decision and order 

BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE COMPANY v. 
MAURER FrRuIT & VEGETABLE COMPANY. PACA Docket 
No. 2-5509. Decision and order 

Best BANANA Co., INC, THE. v. NORFOLK BANANA DISTRIBUTORS, 
INC. PACA Docket No. 2-5529. Dismissal 

BLUE ANCHOR, INC. v. E. M. MALLETT, INC. PACA Docket No. 
2-5555. Order to show cause 
Order that matter shall proceed forthwith 

BorpGEs, ALEX, Co., v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5430. Dismissal 

BRANDEL, JERRY A., d/b/a JERRY BRANDEL FARM v. THE PIE-O- 
Pac, Inc. PACA Docket No. 2-5492. Decision and 


BROOKS, v. GENE BARFIELD PACKING 
Co. PACA Docket No. 2-5499. Dismissal 

BRYANT, RAY, v. POPULAR FRUIT & PRODUCE, INC. 
Docket No. 2-5449. Continued pending bankruptcy 
petition 

BURNAND & Co., INC. v. Procacct Bros. SALES CORPORA- 
TION. PACA Docket No. 2-5504. Decision and order 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 1081 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Decisions—Cont.: 


CAPPARELLI, PETER and ROBIN STONE d/b/a CAPPARELLI FARMS v. 
CECILE J. ORLOWSKI. PACA Docket No. 2-5450. Dis- 
missal of petition to reconsider 

Caric, Louis, & SONS v. BEN GATz Co. PACA Docket No. 
2-4712. Stay order, pending issuance of further order . 
Extension of Stay order 
Petition for reconsideration, dismissed 

“CENTRAL FARMS v. AG-WEST GROWERS, INC. t/a AG-WEST 
and/or MCDONNELL & BLANKFARD, INC. PACA Docket 
No. 2-5301. Decision and order 

CHIQUITA BRANDS, INC. v. I. BORIS COMPANY. PACA Docket 

No. 2-5477. Dismissal 
*CHRISTENSEN, K.W., & SON v. SOL KING CORPORA. 
TION. PACA Docket No. 2-5563. Dismissal 

CHUBB, JIM L., d/b/a CHUBB FARMS v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5490. Decision and order 

COCHISE VEGETABLE GROWERS ASS'N, INC. v. UNITED GROWERS, 
INC. PACA Docket No. 2-5607. Decision and order 

COMMODITY MARKETING COMPANY v. THREE D SALES, INC. 
PACA Docket No. 2-5456. Dismissal 

Deis, Nick, Co., INC. v. MONARCH PRODUCE, INC. 

Docket No. 2-5451. Decision and order 
*DEMaRCO PRODUCE Co., INC. v. J. R. CorTES & Co. 
Docket No. 2-5576. Decision and order 

DICHTER BROTHERS & GLASS, INC. v. R. FERRIS AND SONS, INC. 
PACA Docket No. 2-5549. Decision and order 

DIETZ & KOLONDENKO v. FooD SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No.2-5579. Undisputed amount 

DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or Misty MOUNTAIN TRADING Co. PACA Docket No. 
2-4977. Decision and order 

EASTERN POTATO DEALERS OF MAINE, INC. v. EASTCO POTATO 
DISTRIBUTORS, INC. PACA Docket No. 2-5610. 
Undisputed amount 

EBEL, FRED C., & Co., INC. v. LOUIE JOSEPH GATTUSO d/b/a LOUIE 
J. GATTUSO. PACA Docket No. 2-5561. Dismissal 

ELLIS, CHESTER PRINCE d/b/a C.D. ELLIS COMPANY v. DAIL 
HUDSON, RAY SYKES AND SON PRODUCE, INC., H&S PRo- 
DUCE. PACA Docket No. 2-5485. Dismissal 

FABRIZIO A. W. (STEVE), & SON, INC. v. FORT LAUDERDALE PRO- 
DUCE, INC. PACA Docket No. 2-5359. Decision and 


FERNANDEZ, FRANK v. COFONE & OSETE CO. PACA Docket 
No. 2-4999. Decision and order 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
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Reparation Decisions—Cont.: 


FINERMAN, MEL, Co., INC. v. GARRET-HOLMES & Co., 
INC. PACA Docket No. 2-5444. Decision and order 

FOSTER, WILLIAM R., d/b/a WILLIAM R. FOSTER SALES COMPANY v. 
JAROSZ PRODUCE FARMS, INC. PACA Docket No. 
2-4687. Order on reconsideration 

FRESCO INTERNATIONAL, INC. v. FRED E. CARTER COM- 
PANY. PACA Docket No. 2-5463. Decision and or- 


*G & J BROKERAGE Co., INC. v. UBBA’s, INC. t/a SOUTHERN PRO- 
DUCE Co. PACA Docket No. 2-5494. Dismissal 

GARIN COMPANY, THE, v. MAURER FRUIT AND VEGETABLE 
COMPANY. PACA Docket No. 2-5510. Decision and 


GENBROKER CORPORATION t/a GENERAL BROKERAGE Co. v. FORT 
LAUDERDALE PropucE, INC. PACA Docket No. 
2-5534. Dismissal 
Stay order, pending issuance of further order 
Order on reconsideration, denied, prior order reinstat- 


*GENBROKER CORPORATION, t/a GENERAL BROKERAGE CO. uv. 
KODAMA/SCHULMAN'  CO., _ INC. PACA Docket No. 
2-5548. Dismissal 
*Stay order, pending issuance of further order 

GERAWAN, R. M., Co., INC. v. SQUILLANTE & ZIMMERMAN SALES, 
Inc., a/tla SIMONS & FRENCH. PACA Docket No. 
2-5452. Decision and order 

* GILBERT DISTRIBUTING, INC. v. AUSTER COMPANY, INC. 

Docket No. 2-5353. Decision and order 

GOLDEN H. PACKING Co. v. WORLD WIDE PRODUCE BROKERS, 
INC. PACA Docket No. 2-5462. Decision and order 

GRIFFIN & BRAND OF MCALLEN, INC. v. ACE BROKERAGE Co., 
Inc. PACA Docket No. 2-5420. _ Decision and order 

GROWERS EXCHANGE, INC. v. WETTERAU, INCORPORAT- 
ED. PACA Docket No. 2-5431. Dismissal 

HARRIS, CHESTER S., d/b/a HARRIS ORCHARD v. FARWEST FRUIT 
Factors, INC. and/or NORTHWEST FRuIT SALES INC. 
PACA Docket No. 2-5467. Dismissal as to one respond- 
ent, Decision and order 

HARVEST FRESH PRODUCE, INC. v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Decision and order . 

*HEIDEMA BRroS., INC. v. HURON FARMS DECATUR STORAGE, 
INC. PACA Docket No. 2-5615. Dismissal 

Hicks, TRUMAN, FARMS, INC. v. HOUSE OF GOOD CELERY, 
INC. PACA Docket No. 2-5386. Decision and order 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont.: 


J-B DISTRIBUTING COMPANY v. M. LEVIN & Co., INC. and J. J. 
DISTRIBUTING. PACA Docket No. 2-5454. Decision 
and order 

JACKSON, J. C., & SONS, INC. v. FAR WEST FRuIT FAcTORS, INC., 
and NORTHWEST FRUIT SALES, INC. PACA Docket No. 
2-5481. Dismissal as to Northwest Fruit Factors, 
Ine. Decision and order 

KAISER, HARVEY, INC. v. RAYMOND BOLZAN, INC. PACA Dock- 
et No. 2-4618; RAYMOND BOLZAN, INC. v. HARVEY 
KAISER, INC. PACA Docket No. 2-4673. Decision 
and order as to PACA Docket No. 2-4618 
Dismissal as to PACA Docket No. 2-4673 ... 0... cence ccc ct cc ccccces 
Prevailing party—Award of fees and expenses in con- 
nection with oral hearing 
Stay order, pending filing of petition for reconsider- 


Dismissal on motion of complainant 

KAISER, HARVEY, INC. v. VAN BUREN COUNTY FRUIT EXCHANGE OF 
FLORIDA, INC. PACA Docket No. 2-5493. Dismissal 

KILMER, JOHN H., JR., d/b/a J. H. KILMER v. SQUILLIANTE & 
ZIMMERMAN SALES, INC. a/t/a SIMONS & FRENCH. PACA 
Docket No. 2-5475. Dismissal 

LAKE BROTHERS, INC. v. P. J. TAGGARES Co. PACA Docket 
No. 2-5300. Dismissal 

LA MANTIA-CULLUM-COLLIER & Co., INC. v. A. J. TEBBE & SONS 
COMPANY. PACA Docket No. 2-5357. Decision and 


Petition for reconsideration, untimely filed, 
missed 
* LINDEMANN FARMS, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Decision and order 
*Stay order, pending issuance of further order 
LINDEMANN FARMS, INC. v. P. TAVILLA Co., INC. PACA Dock- 
et No. 2-5480. Dismissal 
LOUIE PRODUCE COMPANY v. AQUA AGRA. PACA Docket No. 
2-5474. Decision and order 
MACCHIAROLI, JAMES, Fruit Co. v. BEN GATz Co. PACA 
Docket No. 2-4871. Dismissal 
*Maccio, INC. v. FIRST NATIONAL STORES, INC. PACA Docket 
No. 2-5483. Dismissal 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 
Reparation Decisions—Cont.: 


MAGIC VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INC. PACA Docket No. 2-5464. Decision 
and order 
Stay order, pending issuance of further order 
Petition for reconsideration, dismissed 

MAINLINE Potato Co., INC. v. TRIPLE R SALES OF DALLAS, INC. 
and CHARLES EUGENE PARISH. PACA Docket No. 
2-5441. Decision and order 

MARTINSON BROS. OAKES FARMS v. LESTER VANDERBERG d/b/a 
PALISADES SALES & SeERvVICE. PACA Docket No. 
2-5348. Dismissal 

MIRSKI, ROGERS & DURKIN, INC. v. MONARCH PRODUCE, 
INC. PACA Docket No. 2-5371. Decision and order 

MounTAIN MIST PACKERS v. HARVEST HOUSE MARKETING COoR- 
PORATION. PACA Docket No. 2-5620. Undisputed 


NASH-DE-CAMP COMPANY v. NORTH AMERICAN PRODUCE DISTRIB- 
UTORS. PACA Docket No. 2-5533. Dismissal 

*NorTH CounTY FRuIT SALES, INC. v. CAVAZOS CANDY & PRO- 
DUCE. PACA Docket No. 2-5522. Decision and or- 


NorTH SHORE PRODUCE Co., INC. v. EASTCO PRODUCE DISTRIBU- 
Tors, Inc. PACA Docket No. 2-5609. Undisputed 
amount 

* Nowak, STANLEY, v. M. Bross, INC., t/a BROSS PACKING Co. PIk- 
A-PAK. PACA Docket No. 2-5542. Decision and or- 


NUNES CoMPANY, INC., THE v. SUNBURST PRODUCE COMPANY, 
Inc. PACA Docket No. 2-5539. Decision and order 
PARIS FOODS CORPORATION v. FINER FOODS SALES COMPANY, 
INC. PACA Docket No. 2-5514. Decision and order 
PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & SONS, 
INC. PACA Docket No. 2-5482. Dismissal 
PATTERSON PRODUCE Co. v. JOHN LOWE PRODUCE Co., 
INC. PACA Docket No. 2-5288. Decision and order 
PERKEL, VERL, v. FARWEST FRUIT FACTORS, INC. and/or NORTH- 
WEST FRUIT SALES, INC. PACA Docket No. 
2-5440. Order dismissing petition to reopen after de- 


PETRO, SAM, PRODUCE v. E. VEGA & SONS PrRoDUCE. PACA 
Docket No. 2-5287. Decision and order 
*Stay order, pending issuance of further order 
* Decision and order reinstated 
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Agriculture Decisions—Cont. 


Reparation Decisions—Cont.: 


* PHILLIPS, JOE, INC. v. OLYMPIC WHOLESALE PRODUCE & Foops, 
INC. PACA Docket No. 2-5578. Decision and order 

PoTaTO SALES, INC. v. JACK M. PALMER. PACA Docket No. 
2-5325. Dismissal 

* PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACK- 
ING, INC. PACA Docket No. 2-5516. Order to show 


R AND J PACKING AND SALES Co., INC. v. MIRSKI, ROGERS & 
DurRKIN, INC. and KLEIMAN AND HOCHBERG, INC. PACA 
Docket No. 2-5519. Dismissal 

READY PAC PRODUCE, INC. v. MAURER FRUIT & VEGETABLE 
Co. PACA Docket No. 2-5508. Decision and order . 

RICHLAND DISTRIBUTING Co. v. STAN C. BROWN d/b/a 
B. J.B. PACA Docket No. 2-5446. Decision and or- 


Rosko PRODUCE COMPANY, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. 2-5234. Decision and order 

SAHARA PACKING COMPANY uv. ROZAK’S PRODUCE CO., 
INC. PACA Docket No. 2-5448. Decision and order 

SALINAS LETTUCE FARMERS COOPERATIVE v. LARRY OBER Co., INC. 
or H.M. SHIELD, INC. PACA Docket No. 2-4047. 
Dismissal 

SALINAS LETTUCE FARMERS COOPERATIVE v. L. CHARLES JOHNSON, 
INC. PACA Docket No. 2-5385. Decision and order 

SANTA CLARA PRODUCE, INC. v. MIKE PHILLIPS ENTERPRISES, 
INCORPORATED. PACA Docket No. 2-5573. Dismis- 


SENINI ARIZONA, INC. v. FISHER Foops, INc. PACA Docket 
No. 2-5471. Decision and order 

SEQUOIA ORANGE Co., INC. v. GILBERT DISTRIBUTING, 
INC. PACA Docket No. 2-5491. Dismissal 

SHRIVER, HENRY F., v. MARKET PRE-PAK, INC. PACA Docket 
No. 2-4872. and SHRIVER, LARRY L., v. MARKET PRE- 
Pak, INC. PACA Docket No. 2-4875. Decision and 


Stay order, pending issuance of further order 
Vacating Stay order, Order on reconsideration, amending 
order of February 20, 1980 
Six L’s PACKING CoMPANY, INC. v. LEROY H. ALLEN a/t/a LEBANON 
Farms Acct. | PACA Docket No. 2-5598. Dismissal . 
SOUTHLAND PRODUCE Co. v. MAUI WOWEE, INC. PACA Docket 
No. 2-5453. Decision and order 


*Current months September-October 1980 decisions. 





1086 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont.: 


SOUTHLAND PRODUCE COMPANY d/b/a SOUTHLAND DISTRIBUTING 
Co. v. Ft, LAUDERDALE PRODUCE, INC. PACA Docket No. 
2-5479. Decision and order 

* SPADA DISTRIBUTING Co., INC. vu. NEWHOUSE FARMS, HILLTOP DIVvI- 
SION. PACA Docket No. 2-5506. Dismissal 

STEPHEN, JOE J., v. FARWEST FRUIT Factors, INC., WESTERN 
PACKERS, INC. and NORTHWEST FRUIT SALES, INC. PACA 
Docket No. 2-5476. Dismissal as to Northwest Fruit 
Sales, Inc. and Western Packers, Inc. Default as to Far- 
west Fruit Factors, Inc. 

*TRIPLE E PRODUCE CorP., v. TOMATOES, INC. PACA Docket 
No. 2-5520. Dismissed 

VAN VLIET, PETE v. FARWEST FRUIT FACTORS, INC. and/or NORTH- 
WEST FRUIT SALES, INC. PACA Docket No. 
2-5469. Dismissal as to Northwest Fruit Sales, 
Ine. Default.as toParwest Pratt Factors. .6 cic iow isos ee’ ves weaves 1014 

VeGcA, E., & SONS PRODUCE v. ALEX BORDGES Co. PACA 
Docket No. 2-5299. Decision and order 

WALSH, DAVE, Co., INC. v. ROZAK’S PRODUCE Co., INC. PACA 
Docket No. 2-5445. Decision and order 

WALSH, DAVE, Co. OF SALINAS, INC. v. FIRST NATIONAL STORES, 
INC. PACA Docket No. 2-5376. Decision and order 

*WELL Pict, INc. v. AG-WEST GROWERS, INC., t/a AG- 
WEST. PACA Docket No. 2-5221. Decision and or- 


WESTERN COLD STORAGE COMPANY, INC. v. LEO H. SCHONES and 
NORTHWEST FRUIT SALES, INC. PACA Docket No. 
2-5211. Dismissal of petition to reopen and torehear . 

WESTSIDE PRODUCE Co. v. E. L. KEMPF & Son, INC. PACA 
Docket No. 2-4866. Dismissal as to respondent 
Stay order, pending issuance of further order 

WHOLESALE PRODUCE SUPPLY, INC. v. MYRON M. Katz, d/b/a 
Potato House. PACA Docket No. 2-5278. Decision 
and order 

WILLINGHAM, PERRY, d/b/a WILLINGHAM FARMS, RALPH EUBANKS, 
JOHN L. JOINER, JR. v. PATTERSON PRODUCE COMPANY, INC. 
and/or JOHN LOWE PRODUCE COMPANY, INC. PACA Dock- 
et No. 2-4927. Decision and order 

Woop, J. A., COMPANY v. BIRMINGHAM PRODUCE, INC. PACA 
Docket No. 2-5457. Dismissal 
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Reparation Decisions—Cont.: 


ZAMBITO, CHARLES F., d/b/a ZAMBITO PRODUCE SALES v. HOUSE OF 
Goop CELERY, INC. PACA Docket No. 2-5377. 
Decision and order 


AGRICULTURE DECISIONS 
REPUBLISHED REPARATION DEFAULT DECISIONS: 


SOUTHLAND PRODUCE Co., a/t/a KEYSTONE PRODUCE CO., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Denial of motion to reopen after de- 
fault. | (Republished in its entirety) 

VAL-MEX FRUIT COMPANY, INC., v. TWO BROTHERS PRODUCE Co., 
Inc. PACA Docket No. RD-79-103. Stay pending 
resolution of Bankruptcy action. (Republished in its 
entirety) 


AGRICULTURE DECISIONS 
REPARATION DEFAULT DECISIONS: 


ABATTI, ALEX C., d/b/a ALEX ABATTI BROKERAGE alb/a A & M 
PRODUCE Co. v. B. CIMINO & SONS PRODUCE INC. PACA 
Becket No. RD=78-S0a. oo soso eee ree aoe eet sede 

ACE TOMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD- 
79-160. 

ACE ToMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD- 
79-164. 

ACE ToMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD- 
79-173. 

AcE ToMATO Co., INC. v. SANFORD PRODUCE COMPANY, 
INC. PACA Docket No; RD-19=90 is ee ere eer ele 

ADAMS, GEORGE S., d/b/a ADAMS Fruit & IMPORTING Co. v. 
ALBERTO GOUVEIA d/b/a EUROPA POMBALENSE SUPER MAR. 
KET. PACA Docket No. RD-79-316 

ADMIRAL PACKING COMPANY uv. MIRANDO-FORSOME FOODS 
CORP. PACA Docket No. RD-79-196 

AGRI-EMPIRE v. RUDY MENDEZ, JR. d/b/a RuDY MENDEZ PRo- 
DUCE. PACA Docket No. RD-79-193 
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AGRI SALES v. ADAM BLALOCK ToMATO Co. PACA Docket No. 
RD-79-271 
AGRI SALES v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsunA, et al. PACA Docket No. RD-79-200 
AcrRi SALES v. RUDY MENDEZ, JR. d/b/a RuDY MENDEZ 
PropucE. PACA Docket No. RD-79-203 
AaGway, INC. a/t/a COUNTRY Foops v. ADAM BLALOCK TOMATO 
ComPpANy. PACA Docket No. RD-79-287 
ANTLE, Bup, INC. v. B & B PRODUCE PROCESSORS, INC. 
Docket No. RD-79-29 
ANTLE, BuD, INC. v. BEXAR PRODUCE Co., INC. PACA Docket 
No. RD-79-115 
*ARROW PACKING CO., v. MASSELLI BROTHERS, INC. 
Docket No. RD-79-418 
ASSOCIATED POTATO GROWERS, INC. v. STANLEY FOODS CORPORA- 
TION. PACA Docket No. RD-79-237 
Averitt, W. G. “JACK”, BROKERAGE Co., INC. v. ELIZAR OZUNA, 
HERIBERTO OSUNA and HECTOR OSUNA, et al. PACA 
Docket No. RD-79-174 
AZTECA SALES Co. v. AGUILAR PRODUCE. PACA Docket No. 
RD-79-167 
BACHMAN, A. L., PRODUCE Co. v. CHARLES N, SIMEONE d/b/a THE 
Fruit BASKET. PACA Docket No. RD-79-153 
BAGLEY, GAILIAN D., JR., d/b/a BAGLEY PRODUCE COMPANY uv. 
RAYMOND E. SuTTON d/b/a BupDy SUTTON. PACA Docket 
No. RD-79-243 
BALDWIN FARMS, INC. v. T & G BROKERAGE Co. and/or NICK 
GRAM, SR. PACA Docket No. RD-79-369 
*Stay order, complainant has time to answer petition to re- 


BARDIN BROTHERS PRODUCE Co., INC. v. GREER Bros. DIST., 
INC. PACA Docket No. RD-79-207 

BARR PACKING COMPANY v. RUDY MENDEZ, JR. d/b/a RUDY MEN- 
DEZ PRODUCE. PACA Docket No. RD-79-134 

BFF Foops PRODUCE t/a BELLINGHAM FROZEN Foops, INC. v. AL- 
PINE FROZEN Foops. PACA Docket No. RD-79- 


BIGGER BROTHERS, INC. v. PRIDE OF IDAHO-ROBERTS. PACA 
Docket No. RD-79-301 

BLANFORT, INC. v. RUDY MENDEZ, JR., d/b/a RuDY MENDEZ 
PRODUCE. PACA Docket No. RD-79-138 
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BLANFORT, INC. v. RUDY MENDEZ, JR., d/b/a RuDY MENDEZ 
PRODUCE. PACA Docket No. RD-79-139 

BLUE Key GRowERS, INC. v. WINSTON CARTER, d/b/a CARTERS 
WHOLESALE FRuiT & PRODUCE INSTITUTIONAL PRODUCTS, 
altla PRODUCE WORLD. PACA Docket No. RD- 


BOLTHOUSE, WM., FARMS, INC. v. FLETCHER PRODUCE, 
Inc. PACA Docket No. RD-79-382 

BONANNO, Don, CrrRUS COMPANY v. FAMULARO, INC. 
Docket No. RD-79-349 

Boston TOMATO Co., INC. v. MASSELLI BROTHERS, INC. 
Docket No. RD-79-370 

*Bottom, T.E., Co., INC. v. JOHN JOS. PASSAFIUME FRUIT Co., 
Inc. PACA Docket No. RD-79-407 

Brooks, J.R., & Son INC. v. WANNAMELON, INC. PACA 
Docket No. RD-79-308 

Bup-RicH Potato, INC. v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-165 

BUSHMAN’S INC. v. FLETCHER PRODUCE, INc. PACA Docket 
No. RD-79-305 

BUSHMAN’S INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-315 

C & G ONION Co., INc. v. BETTER Foops, Inc. PACA Docket 
No. RD-79-162 

CALIFORNIA PRODUCE DISTRIBUTORS, INC. v. LONE STAR FRESH 
Fruit & VEGETABLE Co. PACA Docket No. RD-79- 


CaMScoO MUSHROOM COMPANY, INC. formerly: STOCKMEISTER 
MUSHROOM FARM, INC. v. SRECKO IVANOVICH and/or R & B 
NATURAL Foop Propucts, Inc. PACA Docket No. 


CARGIL, CURTIS WELDON, d/b/a CARGIL PRODUCE COMPANY uv. 
FLETCHER PRODUCE, INC. PACA Docket No. RD-79-327 

Caruso, J., PRoDUCE, INC. v. L.W. ALDRICH AND OCo., 
Inc. PACA Docket No. RD-79-268 

CHESTER COUNTY MUSHROOM SALES CorP. v. R & B NATURAL 
Foops,INc. PACA Docket No. RD-79-295 
Reinstituting default 

COLVILLE & WILSON, INC. (of Oklahoma) v. ELIZAR OZUNA, HERI- 
BERTO OSUNA and HECTOR OSUNA, et al. PACA Docket 
No. RD-79-278 





1090 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Default Decisions—Cont.: 


COLWELL, ROBERT S., d/b/a ROBERT COLWELL v. MALCOLM K. 
HALL and IRENE S. HALL d/b/a HALL PRODUCE. PACA 
Docket No. RD-79-302 

Cox, CHARLIE, FARMS, INC. v. MIRANDO-FORSOME Foops 
CorP. PACA Docket No. RD-79-216 

CRAWFORD, HAROLD, Co., INC. v. ALFIE PRODUCE CorP. 

Docket No. RD-79-116 

CROSETTI FROZEN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MOREHEAD SEAFOOD. PACA Docket No. 
RD-79-148 

*CROWN SALES CoMPANY, INC. v. FAMULARO, INC. PACA Dock- 
et No. RD-79-411 

CROWN SALES COMPANY, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-326 

*CULIACAN PRODUCE Co., INC. v. ADAM BLALOCK TOMATO COMPA- 
NY. PACA Docket No. RD-79-388. 

CUMBERLAND FARM Propbucts, INC. v. NINA M. WILSON d/b/a SE- 

LECT TOMATO Co. PACA Docket No. RD-79- 


D MB PACKING CorpP., a/t/a DIMARE BROTHERS, INC. OF CALIFOR- 
NIA. vu. GLENCOE Foops, INC. PACA Docket No. 
RD-79-123 

DALGETY Foops v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MOREHEAD- SEAFOOD. PACA Docket No. RD- 
EO AS. oaks Soe RE Lae PO PUTA ETS RO RE Ree 

D’ARRIGO Bros. Co. OF CALIFORNIA v. MIRANDO-FORSOME FOODS 
CORP. PACA Docket No. RD-79-221 

*Day, RALPH, v. VIRGIL I. CRAGAR, JR. d/b/a CRAGAR WATER- 
MELON Co. PACA Docket No. RD-81-1 

DE BRUYN PRODUCE Co. v. MORRIS PRODUCE. PACA Docket 
No. RD-79-335 

DEL MoNTE BANANA COMPANY v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-272 

DEL REY Brokers, INC. v. GULF COAST PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-79-125 

DEouDES, N.P., INc. v. COLUMBIA-FoopS & PRODUCE, 
INC. PACA Docket No. RD-79-194 

DESERT GARDEN GROWERS INC. v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-364 

*DEW-GRO, INC. a/t/a CENTRAL WEST PRODUCE v. GROWERS PRIDE, 
INC. PACA Docket No. RD-79-405 

Dicks, F.H. v. D’AGOSTINO PRODUCE. PACA Docket No. 

RD-79-279 


*Current months September-October 1980 decisions. 
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Dicks, FURMAN HAMILTON, d/b/a F. H. Dicks v. GREER Bros. Dis- 
TRIBUTING, INC. PACA Docket No. RD-79-108 

DIXIE TOMATO & PACKAGING, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-366 

Dixon ToM-A-TOE PRODUCE, INC. v. HARDCASTLE PRODUCE Co., 
INC. PACA Docket No. RD-79-352 

DONNA CITRUS v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. RD-79-340 

DOUGLASS, SIDNEY LANIER, d/b/a S. L. DOUGLAS v. RUDY MENDEZ, 
JR. d/b/a RuDY MENDEZ PRODUCE. PACA Docket No. 
RD-79-179 

Dubé, A., & Sons, INC. v. WANNAMELON, INC. PACA Docket 
No. RD-79-298 

DuRNIAT, HENRY S., d/b/a VERDE FARMS Co. alt/a SANDIA 
DISTRIBUTORS v. CHARLES BERTOLINO TRUCKING & PRODUCE 
INC. PACA Docket No. RD-79-311. Dismissal 

*DURNIAT, HENRY STANLEY, d/b/a VERDE FARMS Co. a/t/a SANDIA 
DISTRIBUTORS v. HUMBERTO M. NAVARRO d/b/a NAVARRO 
PRODUCE. PACA Docket No. RD-79-386 

*EASLEY, TRAVIS D., d/b/a EASLEY FARMS v. CHARLES BERTOLINO 
TRUCKING & PRODUCE, INC. PACA Docket No. RD-81-4 

*EASTERN MICHIGAN VEGETABLE MARKETING Co. v. FLETCHER PRO- 
DUCE,INC. | PACA Docket No. RD-79-417 

EBEL, FRED C., & Co., INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-283 

*ELEVATION PRODUCE COMPANY, INC. 
INC. PACA Docket No. RD-79-390 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. ; 
FADAL, d/b/a FADAL FRESH FRUIT & PRODUCE Co. PACA 
Docket No. RD-79-75. Stay order, pending issuance of 
further order 
Order reopening after default (under new docket number — 
PACA Docket No. 2-5535) 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. UBBAS, INC., 
tla SOUTHERN PRODUCE CO. PACA Docket No. 
RD-79-110 

EMPIRE PRODUCE TERMINAL CORP. v. UNION FoopD SERV- 
ICE. PACA Docket No. RD-79-374 

*Stay order, pending issuance of further order 
FARM MARKET SERVICE, INC. v. CECIL DAVIS PRODUCE, 
INC. PACA Docket No. RD-79-204 

*FLEMMING, CHARLES J., d/b/a C.J. FLEMMING Co. v. MAREX 
INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-399 


*Current months September-October 1980 decisions. 
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ForpD Bros., INC. v. HARDCASTLE PRODUCE Co., INC. 
Docket No. RD-79-372 

ForpD, MALVIN G., d/b/a MALVIN ForD PRODUCE v. JAMES BROS. 
WHOLESALE Foop & PRODUCE, INC. PACA Docket No. 


ForD, MALVIN G., d/b/a MALVIN FoRD PRODUCE v. TERRI E. SMITH 
d/b/a SmitH ToMATO DistripuTors, No. Two. PACA 
Docket No. RD-79-242 

FROZEN INSTITUTIONAL SALES COMPANY, t/a Fisco v. G & C Foops, 
Inc. PACA Docket No. RD-79-312 

FRUDDEN PRODUCE, INC. v. ADAM BLALOCK TOMATO CoM- 
PANY. PACA Docket No. RD-79-329 

FRUITS OF FouR SEASONS v. COLUMBUS FRuIT Co., INC. PACA 
Docket No. RD-79-281 
Stay order, pending issuance of further order 
Order granting petition to reopen after default (reopened 
proceeding filed under PACA Docket No. 2-5633) 

G & G PRODUCE v. GREER Bros. DIstT., INC. PACA Docket No. 
RD-79-158 

G & G PRODUCE v. JAMES BROS. WHOLESALE FooD & PRODUCE, 
INC. PACA Docket No. RD-79-187 

G &S PRODUCE CoMPANY, INC. v. ADAM BLALOCK TOMATO COMPA- 
NY. PACA Docket No. RD-79-300 

*G & S PropuceE Company, INC. v. Ray CosTA BROKERAGE 
Co. PACA Docket No. RD-79-414 

GARDEN-FRESH GOODS, INC. vu. AMERICAN PRODUCE 
Dist. PACA Docket No. RD-79-205 

GARIN COMPANY, THE, v. MIRANDO-FORSOME Foops 
CorP. PACA Docket No. RD-79-184 

GATEWAY POTATO SALES v. CHICAGO PRODUCE DISTRIBU- 
Tors. PACA Docket No. RD-79-235 

*GENBROKER CORPORATION a/t/a GENERAL BROKERAGE Co., v. P & 
MPropucECo. PACA Docket No. RD-81-3 

GIVEN, ED, INC. v. ALFIE PRODUCE CoRP. PACA Docket No. 
RD-79-124 

GOLD CoAsT PACKING, INC. v. ADAM BLALOCK ToMATO CoM- 
PANY. PACA Docket No. RD-79-273 

GOLD CoAST PACKING, INC. v. RUDY MENDEZ PRODUCE. PACA 
Docket No. RD-79-155 

Goop BROTHERS COMPANY v. FRESH GOODS OF CALIFORNIA, 
INC. PACA Docket No. RD-79-206. Dismissal 

GOUGH, LAWRENCE WALTER, d/b/a GOUGH FARMS, v. QUISQUEYA 
TROPICAL PRODUCE, INC. PACA Docket No. RD- 
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GRANADA MARKETING, INC. v. ADAM BLALOCK TOMATO 
CoMPANY. PACA Docket No. RD-79-328 

*GRANADA MARKETING, INC. v. WILLIAMS JAMES DANILSON d/b/a 
Happy Dan’s. PACA Docket No. RD-81-7 

GRANADA MARKETING, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HECTOR OSUNA, et al. PACA Docket No. RD-79- 


*Grasso, FRED J., v. CONTE, INC. PACA Docket No. 
RD-79-393 

GREEN GOLD AVOCADO COMPANY v. DEL REY BROKERS, 
INC. PACA Docket No. RD-79-259 

GREEN VALLEY PRODUCE Co-Op v. DAviD J. BANCROFT d/b/a BAN- 
CROFT DISTRIBUTING. PACA Docket No. RD-79- 


GREENBELT FARMS, INC. v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-244 
GRIFFIN & BRAND OF MCALLEN, INC. v. FAMULARO, 
INC. PACA Docket NO: BD T8SS56.. osc os cee Hance outs tesieecedad 1043 
GRIFFIN & BRAND OF MCALLEN, INC. v. JOHN JOS. PASSAFIUME 
Fruit Co., INC. PACA Docket No. RD-79-330. ...... 0.0.2... eeeeee 1039 
GRIFFIN-HOLDER Co. v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-253 
GRIMMWAY FARMS v. VAI ORA CorP. PACA Docket No. 
RD-79-119 
GRIZZARD, JIMMY, SALES INC. v. ADAM BLALOCK TOMATO CoM- 
PANY. PACA Docket No. RD-79-223 
GRIZZARD, JIMMY, SALES, INC. v. HARDCASTLE PRODUCE Co., 
INC. PACA Docket No. RD-79-351 
GROVES, AcosTA, v. D. V. PRODUCE CorP. PACA Docket No. 
RD-79-78. Stay order, pending issuance of further or- 


Reinstituting default 

*GROVES, LANGDON BARBER, INC., a/t/a M. W. Fruit Co. v. HARD- 
CASTLE PRODUCE Co., INC. PACA Docket No. 
RD-79-396 

GROWERS EXCHANGE, INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-337 

GROWERS EXCHANGE, v. MIRANDO-FORSOME FOooDs 
CoRP. PACA Docket No. RD-79-185. 

GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND 
PRODUCE. PACA Docket No. RD-79-121. 
Denial of motions to reopen after default 
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GRUWELL, HUDSON E. and JEAN D. d/b/a WILMER T. DERICKSON 

Co. v. WANNAMELON, INC. PACA Docket No. RD-79- 

BIG ig vis oa sc ee ee Lee es PERS oe Oe Ae Cae A CS ees ov Seat 
HALL, H., & Co., INC. v. FAMULARO, INC. PACA Docket No. 

RD-79-358 
HAMBLIN, LEE, COMPANY v. B & B PRODUCE PROCESSORS, 

INC. PAGA DOCKS INO: RDS 18"00. c.66sdli cc be modern BEAN Kaw See awe 
*HANKEY FARM v. DANGERFIELD POTATO Co. PACA Docket 


HARPER & BATEMAN PICKLE Co., INC. v. TAST-TEE PICKLE & CON- 
DIMENT, INC. PACA Docket No. RD-79-186. 
HEIDEMA BrRoOS., INC. v. HURON FARMS DECATUR STORAGE, 
Inc. PACA Docket No. RD-79-261. Order reopen- 
ing after default (under new docket number, PACA Docket 
BR Ne oaks Si ese Sat 55 BO CIT TUN NE ea ee NR eI ls ee eteges 
HERBOLD, MAX, INC. v. JOHN JOS. PASSAFIUME FRuIT Co., 
INC. PACA Docket No. RD-79-342 
HESSER BRrOS., a/t/a HELSEY ORCHARDS v. BILLY H. ALLISON, d/b/a 
BILLY ALLISON. PACA Docket No. RD-79- 


*Hios, JOSE Luis CHOEZ E., v. CARNET ENTERPRISES OF NEW 
YorK, INC. PACA Docket No. RD-79-387 

HOLLANDALE MARKETING ASSOCIATION v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-325 

*HOLLANDALE MARKETING ASSOCIATION v. MORRIS  PRO- 
DUCE. PACA Docket No. RD-79-415 

HOMESTEAD TOMATO PACKING Co., INC. v. H & P ProDUCcE, INC., 
and/or CeciL DAVIS PRODUCE, INC. PACA Docket No. 


HOVERSEN & Sons v. L. W. ALDRICH AND Co., INC. PACA 
Docket No. RD-79-220 
*HUBBARD COMPANY, THE, v. FAMULARO, INC. PACA Docket 
No. RD-79-408 
INGLIS, JOHN, FROZEN Foops COMPANY uv. ALPINE FROZEN 
Foops. PACA Docket No. RD-79-99 
*INGLIS, JOHN, FROZEN Foops COMPANY a/t/a PRIME Froz-N Foops 
v. FAMULARO, INC. PACA Docket No. RD-79-410 
INN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MOREHEAD SEAFOOD. PACA Docket No. RD-79- 
142 
ITO PACKING Co., INC. v. JARJURA & SONS Co. PACA Docket 
No. RD-79-331 
JMR Farns, INC. v. DAVID DANGERFIELD d/b/a DANGERFIELD Po- 
TATO Co. PACA Docket No. RD-79-299 
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JP SALES, INC. v. MOHAWK PRODUCE CORPORATION. PACA 
Docket No. RD-79-169 
* JAFCO Imp-Ex LTD., v. CORY FARMS, INC. PACA Docket No. 


JOEY'S BROKERAGE OF SYRACUSE, N.Y., INC. v. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-129 

JONES, BoB, FARMS, INC. v. GENE GUICE & Son, INC. 
Docket No. RD-79-251 

* JONES, PAUL D., INC. v. MORRIS PRODUCE. PACA Docket No. 


JOSEPHSON, LYNN, PRODUCE, INC. v. BETTER  Foops, 
Inc. PACA Docket No. RD-79-109 

Katz ComMPANY, INC, THE. v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-348 

KING SALAD AvocaDpo Co., INC. v. RUDY MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-178 

KINGS CANYON Fruit SALES CorP. v. RUDY MENDEZ, JR. d/b/a 
RuDY MENDEZ PRODUCE. PACA Docket No. RD- 


KOPHAMER FARMS v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-154 

*La CosirA Farms, INC. v. ADAM BLALOCK TOMATO COoM- 
PANY. PACA Docket No. RD-79-389 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HARDCASTLE 
PRoDUCE Oo., INC. PACA Docket No. RD-79- 


LAMBERT PRODUCE Co., INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-378 
*LEDLOW & COLE v. ADAM BLALOCK TOMATO COMPANY. PACA 
Docket No. RD-79-383 
Let-Us-PAK v. MIRANDO-FORSOME Foops Corp. PACA Dock- 
et No. RD-79-198 
LeETO MusuHrooms, INC. v. W.W. Rouse P1zzA SUPPLY, 
INC. PACA Docket No. RD-79-297 
LIVACICH, JOHN, PRODUCE INC. a/t/a VISTA SALES v. BEXAR PRO- 
DUCE Co., INC. PACA Docket No. RS-79-250 
LODEN, LOU, a/t/a Lou LODEN PRODUCE DISTRIBUTOR v. WANNA- 
MELON, INC. PACA Docket No. RD-79-309 
*LoulE PRODUCE COMPANY v. GREENPOINT PRODUCE CO., 
INC. PACA Docket No. RD-79-402 
LUNDY PRODUCE COMPANY v. BOYD'S PRODUCE. PACA Docket 
No. RD-79-296 
M AND M Tomato Co., INC. v. LONE STAR FRESH Fruit & VEGETA- 
BLE Co. PACA Docket No. RDSTO=159 . 4 <.22. cate eee os cane « 321 
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MacI, INC. v. ELIzAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsuNA, et al. PACA Docket No. RD-79-201 

MANN, GERALD E., v. ELISEO Soto. PACA Docket No. 
RD-79-225 

MAPES PACKING CORPORATION v. JARJURA & SoNS Co. PACA 
Docket No. RD-79-320 

MAPES PACKING CORPORATION v. LEWIS, LTD., t/a GREEN’N’ 
THINGS. PACA Docket No. RD-79-141 

*MAUGERI, JOSEPH A., v. CONTE, INC. PACA Docket No. 
RD-79-385 

McDONALD TOMATOES v. COLUMBIA-FoopDS & PRODUCE, 
Inc. PACA Docket No. RD-79-210 

McManus, J.S., PRODUCE Co., INC. v. ADAM BLALOCK TOMATO 
ComPANY. PACA Docket No. RD-79-375 

McManus, J.S., PrRoDUCE Co., INC. v. WAYNE CUSIMANO, 
Inc. PACA Docket No. RD-79-128 

McNAMARA, ROBERT J., v. WATERMILL Export, INC. 
Docket No. RD-79-233 

MENDELSON-ZELLER CO., INC. v. BEXAR PRODUCE OCO., 
INC. PACA Docket No. RD-79-252 

MENDELSON-ZELLER ©O., INC. v. RUDY MENDEZ PRO- 
DUCE. PACA Docket No. RD-79-191 

MENDELSON-ZELLER Co., INC. v. ELIZAR OZUNA, HERIBERTO 
OsuUNA and HEcToR OSUNA, et al. PACA Docket No. 


MERCURIO, JOSEPH, PRODUCE CoRP. v. CENTRAL OHIO PRODUCE, 
INC. PACA Docket No. RD-79-87. Default, and de- 
nial of motion to reopen after default 

MEYER, ROBERT LEROY, d/b/a MEYER TOMATOES uv. 
PropucE,INc. | PACA Docket No. RD-79-208 

MIDWEST BLUEBERRYS v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. RD-79-282 
Stay order, pending issuance of further order 
Order vacating stay order, reinstituting default 

MILES, WILLIAM C., v. QUISQUEYA TROPICAL PRODUCE, 
Inc. PACA Docket No. RD-79-112 

*MILLER PRODUCE COMPANY v. GROWERS PRIDE, INC. PACA 
Docket No. RD-81-2 
MILLS DISTRIBUTING COMPANY v. GLENCOE Foops, INc. 
Docket No. RD-79-209 

MILLS DISTRIBUTING COMPANY v. RuDY MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-177 

MILLS DISTRIBUTING COMPANY v. MIRANDO-FORSOME FOoops 
CORP. PACA Docket No. RD-79-256 
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MINAMI, H. Y., & SONS v. RUDY MENDEZ, JR. d/b/a RuDY MENDEZ 
PropucE. PACA Docket No. RD-79-202 

Mo-Bo ENTERPRISES, INC. v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-346 

MonTE ALTO Foops, INC. v. ARNOLD INSTITUTIONAL FOoops, 
Inc. PACA Docket No. RD-79-319 
*Stay order, pending issuance of further order 

MONTEREY Bay PACKING Co. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HEcTOR OSUNA, et al. PACA Docket No. 
RD-79-171 

MUIR-ROBERTS COMPANY INC. v. FLETCHER PRODUCE, 
Inc. PACA Docket No. RD-79-293 

MuirR-ROBERTS COMPANY, INC. v. WANNAMELON, INC. 
Docket No. RD-79-333 

MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE Co. v. FAMU- 
LARO, INC. PACA Docket No. RD-79-357 

MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE Co. v. 
FLETCHER PRODUCE, INC. PACA Docket No. RD-79-345 

Murpny, O. P., PRODUCE COMPANY, INC. a/t/a O. P. MuRPHY & 
Sons v. MIRANDO-FoRSOME Foops Corp. PACA Docket 
No. RD-79-229 

Murphy, O. P., PRODUCE ComPANY, INC. a/t/a O. P. MURPHY & 
Sons v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsunA, et al. PACA Docket No. RD-79-239 

MUTUAL VEGETABLE SALES v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-126 

MUTUAL VEGETABLE SALES v. MIRANDO-FORSOME FOoopDs 
Corp. PACA Docket No. RD-79-197 

NALL, HUBERT H., Co., INC. v. ALFIE PRODUCE CorP. PACA 
Docket No. RD-79-105 

NAPLES TOMATO GROWERS, INC. v. B. CIMINO & SONS PRODUCE 
Inc. PACA Docket No. RD-79-344 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SAN DIEGO PRO- 
DUCE Co.,INc. | PACA Docket No. RD-79-289 

NORTHWESTERN FRUIT & PRODUCE CO. v. FAMULARO, 
Inc. PACA Docket No. RD-79-377 

*NORTON, J. R., COMPANY v. FAMULARO, INC. PACA Docket 
No. RD-79-412 

OAKFIELD & ELBA GROWERS, INC. v. DIRECT PRODUCE Co., DIVI- 
SION Factors, INC. PACA Docket No. RD-79- 


OAKFIELD & ELBA Growers, INC. v. J & J PRODUCE, 
INc. PACA Docket No. RD-79-291 
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OAKFIELD & ELBA GROWERS, INC., v. MASSELLI BROTHERS, 
INC. PACA Docket No. RD-79-384 

OAKFIELD & ELBA GROWERS, INC. v. N & J PRODUCE, 
Inc. PACA Docket No. RD-79-269 

OKANOGAN GROWERS UNION v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HeEcToR OSUNA, et al. PACA Docket No. 
RD-79-213 

OKRAY ProDUCE Co., INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-234 

ORANGE CO. OF FLORIDA, INC. v. GREER BROS. DISTRIBUTING, 
INC. PACA Docket No. RD-79-98 

OsHITA, INC. v. GLENCOE Foops, Inc. PACA Docket No. 
RD-79-137 

PACIFIC PACKING COMPANY v. H P Probuce, INC. and/or CECIL 
DAvis PRODUCE, INC. PACA Docket No. RD-79- 


PALM VALLEY FARMS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-111 

PAPAZIAN DISTRIBUTING Co., INC. v. ALFIE PRODUCE 
CorP. PACA Docket No. RD-79-114 

PARKER, JIM, d/b/a JIM PARKER PRODUCE FARMS v. GREER BROS. 
DIST. PACA Docket No. RD-79-189 

PATTERSON FROZEN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MorEHEAD SEAFOOD. PACA Docket No. 
RD-79-163 

PENNY BROKERAGE v. TOMATOES UNLIMITED, INC., KENNETH C. 
QUIGLEY, and/or N & J Propuce, INc. | PACA Docket No. 
RD-79-228 

PERZINSKI, EMIL A., v. SPAGNOLO ProbucE, INc. PACA Dock- 
et No. RD-79-264 

PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. Bup’s 
PRODUCE, INC. PACA Docket No. RD-79-157 

PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. B. CIMI- 
NO & Sons Propuce INc. PACA Docket No. 
RD-79-347 

PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOHN E. 
HOcKING, JR., d/b/a VAN DOREN PRODUCE Co. PACA 
Docket No. RD-79-188 

PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. Mo. 
HAWK PRODUCE CORPORATION. PACA Docket No. 
RD-79-339 

PHILLIPS, JOE, INC. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE 
TREE. PACA Docket No. RD-79-106 

PHILLIPS, JOE, INC. v. SOUTHERN INSTITUTIONAL FooD SALES & 
SERVICE,INc. | PACA Docket No. RD-79-365 


*Current months September-October 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Decisions—Cont.: 


PISMO-OCEANO VEGETABLE EXCHANGE v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-254 ; 
*PosTAL CoLony Co., INC. v. C & W SALES, INC. PACA Docket 
No. RD-79-404 
PowER, T. J., & COMPANY v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-79-238 
Power, T. J., & COMPANY v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-303 
PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. RD-79-43. Civil suit, dis- 
missal 
PROGRESSIVE GROVES, INC. v. BEXAR PRODUCE OCO., 
Inc. PACA Docket No. RD-79-152 
R & S oF Fiorwa, INc. v. Tast-TEE PICKLE & CONDIMENT, 
INC. PACA Docket No. RD-79-245 
*RACITE, JOSEPH, FARMS v. CONTE, INC. PACA Docket No. 


REGENCY PACKING COMPANY v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-362 
*RitcLO PRODUCE, INC. v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-81-5 
ROBERTS, BEN H., Propuck, INc. v. N & J PRODUCE, 
INC. PACA Docket No. RD-79-379 
ROBINSON, C. H., COMPANY v. JOHN JOS. PASSAFIUME FRUIT Co., 
INC. PACA Docket No. RD-79-338 
Rocky PRODUCE, INC. v. JIM MOCERI & SON INC. PACA Dock- 
et No. RD-79-249 
Ropcers, W.W., & SONS PRODUCE, INC. 
SALAZAR. PACA Docket No. RD-79-240 
*Rocers, CHAS. A., & Sons INC. v. FAMULARO, INC. PACA 
Docket No. RD-79-409 
ROGERS PRODUCE Co. v. DIRECT PRODUCE Co., DIVISION FACTORS, 
INC. PACA Docket No. RD-79-236 
ROMEO, SEBASTIANO, v. CIMINO & SONS PRODUCE INC. PACA 
Docket No. RD-79-381 
Roy, Ear. J., v. GEORGE BRANCH, d/b/a THUNDERBIRD TRANSPOR- 
TATION Co. PACA Docket No. RD-79-122 
ROYAL PACKING Co. v. STANLEY FOODS CORPORATION. PACA 
Docket No. RD-79-146 
ROYAL PACKING Co. v. WANNAMELON, INC. PACA Docket No. 


RUE, VAUGHN, PRODUCE Co., INC. v. CHICAGO PRODUCE DISTRIBU- 
Tors. PACA Docket No. RD-79-136 


*Current months September-October 1980 decisions. 
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Reparation Default Decisions—Cont.: 


RUSSELL, E. Victor, d/b/a RUSSELL PRODUCE Co. v. JEROME N. 
Davis d/b/a JERRY DAVIS WHOLESALE PRODUCE 
Co. PACA Docket No. RD-79-182 

RUSSELL, E. VICTOR d/b/a RUSSELL PRODUCE Co. v. DIRECT PRo- 
DUCE Division Factors, Inc. PACA Docket No. 


RUSSELL, E. VICTOR, d/b/a RUSSELL PRODUCE Co. v. HARDCASTLE 
PRODUCE Oo., INC. PACA Docket No. RD-79- 


RYAN POTATO COMPANY v. GLENCOE Foops, INC. PACA Dock- 
et No. RD-79-127 

S.R.B. CorP., a/tla THE ZEROPACK COMPANY v. MIRANDO-FoR- 
SOME Foops Corp. PACA Docket No. RD-79- 


SAHARA PACKING COMPANY uv. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-304 

SAHARA PACKING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HEeEcToR OsuUNA, et al. PACA Docket No. 
RD-79-172 

*SALINAS LETTUCE FARMERS v. GEORGALOS DISTRIBUTING 
Co. PACA Docket No. RD-79-324 

SALINAS LETTUCE FARMERS CORPORATION v. MAURER FRUIT AND 
VEGETABLE Co. PACA Docket No. RD-79-117 

SALINAS MARKETING COOPERATIVE v. ELIZAR OZUNA, HERIBERTO 
OsUNA and HEcTOR OsuNA, et al. PACA Docket No. 
RD-79-161 

SAMPSON PRODUCE Co., INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-120 

SAMSEL, RALPH CHAPMAN d/b/a RALPH SAMSEL COMPANY v. MI- 
RANDO-FORSOME oops Corp. PACA Docket No. 
RD-79-231 

SANTA CLARA PRODUCE, INC. uv. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-307 

SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, HERI- 
BERTO OSUNA and HECTOR OSUNA, et al. PACA Docket 
No. RD-79-232 
Denial of motion to reopen after default 

*SANTO TOMAS PRODUCE ASSOCIATION v. JIMMY SHMON CoM. 
PANY. PACA Docket No. RD-81-6 

SCHNELL, H., & CoMPANY, INC. v. FILIGREE Foons, INc. 
Docket No. RD-79-84 

SENINI ARIZONA, INC. v. DAVIS DISTRIBUTING COMPANY, 
INC. PACA Docket No. RD-79-212. Default and de- 
nial of petition to reopen 


*Current months September-October 1980 decisions. 
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SENINI ARIZONA, INC. v. MENDENHALL DISTRIBUTING CO., 
INC. PACA Docket No. RD-79-292 

SENINI ARIZONA, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD-79- 


SENINI ARIZONA, INC. v. SAM S. VICARI d/b/a VICARI’s PRo- 
DUCE. PACA Docket No. RD-79-248 

*SESSUMS, ROBERT B., and J. V. SESSUMS d/b/a SESSUMS FARM v. 
TRIPLE R SALES OF DALLAS, INC. PACA Docket No. 
RD-79-392 

SEVERINI PRODUCE . HARDCASTLE PRODUCE CO., 
Inc. PACA Docket No. RD-79-353 

SHAVER ENTERPRISES, INC., DIVISION OF, t/a SHAVER & SON 
PRODUCE Co., v. LONE STAR FRESH FRUIT & VEGETABLE 
Co. PACA Docket No. RD-79-211 

SIGNAL PRODUCE Co. v. ADAM BLALOCK TOMATO Co. 

Docket No. RD-79-270 

Six L’s PACKING ComPANy, INC. v. H & P PRODUCE, 
Inc. PACA Docket No. RD-79-149 

SMITH, ANDREW, Co. v. GLENCOE Foops, INc. PACA Docket 
No. RD-79-101 

SMITH, WILLIAM G., & SON v. ALFRED TOM COOPER d/b/a Tom 
CooPpER. PACA Docket No. RD-79-260 

SOUTHLAND PRODUCE CO., a/t/a KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135 
Denial of motion to reopen after default (dated March 25, 
1980) 

Denial of motion to reopen after default (dated April 28, 
1980) 

SOUTHLAND PRODUCE COMPANY a/t/a SOUTHLAND DISTRIBUTING 
Co. v. MIRANDO-FORSOME Foops CorP. PACA Docket 
No. RD-79-195 

SPANOLA, J., & Sons, INC. v. L.W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-267 

SPUDLAND MARKETING, INC. v. SUTTON PRODUCE Co. 

Docket No. RD-79-290 

STADELMAN FRUuIT, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-354 

STENNING INDUSTRIES, INC. a/t/a PRIDE O’ Texas Crrrus DIVISION 
v. HARDCASTLE PRODUCE Co., INC. PACA Docket No. 
RD-79-343 

STIRLING-UNDERWOOD, INC. v. MORRIS PRODUCE. PACA 
Docket No. RD-79-322 


*Current months September-October 1980 decisions. 
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STRUBE CELERY & VEGETABLE Co. v. L. W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-183 

Sun Harvest, INc. v. AARON SALADS. PACA Docket No. 
RD-79-150 

Sun Harvest, INc. v. DEWEERD, MARK, WHOLESALE PRO- 
DUCE. PACA Docket No. RD-79-258 

Sun HARVEST, INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-286 

Sun HARVEST, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and HEc- 
TOR OSUNA, et al. PACA Docket No. RD-79- 


Sun HarVEstT, INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-263 

SuNNY Farms, INC. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
altla HRDLICKA BROS. PRODUCE Co. PACA Docket No. 
RD-79-222. Order granting petition to reopen after 
default (under new docket number — PACA Docket No. 
2-5612) 

SUPERIOR FARMING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HeEcToR OsuNA, et al. PACA Docket No. 


SWEETHEART FRESH TOMATO, INC. v. MAURER FRUIT AND VEGE- 
TABLE Co. PACA Docket No. RD-79-118 

SWEETHEART MELONS GARDENS, INC. v. ELISEO SOTO. 
Docket No. RD-79-168 

Syms Fruit RANCH, INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-376 

TALLEY FARMS, INC. v. JARJURA & SoNS Co. PACA Docket 
No. RD-79-321 

TAMOUZIAN BROTHERS, INC. v. ADAM BLALOCK TOMATO CoM. 
PANY. PACA Docket No. RD-79-323 

TENNECO WEST, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD-79- 


TEX-SANDIA, INC. v. JULIAN J. SUAREZ d/b/a INTERNATIONAL PRO- 
DUCE DISTRIBUTORS. PACA Docket No. RD-79- 


TEX-SANDIA, INC. v. WANNAMELON, INC. PACA Docket No. 


THOMAS, Dick, d/b/a THOMAS PRODUCE v. WAYNE CUSIMANO, 
Inc. PACA Docket No. RD-79-104 

THOMPSON SALES Co., INC. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-373 

Topp, R. B., PRODUCE Co., INC. v. JOHN DiIGORGE. PACA 
Docket No. RD-79-50. Dismissal 


*Current months September-October 1980 decisions. 
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Tony-LIN PRODUCE, INC. v. MICHAEL M. FRONTERA and DAVID 
WELLS d/b/a MICHAEL M. FRONTERA WHOLESALE Fruits & 
VEG. PACA Docket No. RD-79-285 

Tony-LIN PRODUCE, INC. v. GRILLO’S MARKET, INC. 

Docket No. RD-79-284 

Top PAC GROWERS AND SHIPPERS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-277 

Top PAC GROWERS AND SHIPPERS, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-265 

TOUCHSTONE & ASSOCIATES vu. BEXAR PRODUCE (CO., 
INC. PACA Docket No. RD-79-107 

TURLOCK SEED & BROKERAGE Co. v. JAMES D. MICKELSON d/b/a 
P & D MELONS. PACA Docket No. RD-79-217 

Ucon Propuce INc. v. GULF Coast PRODUCE DIST., 
INC. PACA Docket No. RD-79-215 

UcoN PRODUCE, INC. v. HIALEA PRODUCE Co. PACA Docket 
No. RD-79-214. Dismissal 

UNITED BANANA Co., INC. v. FREEDOM Foops. PACA Docket 
No. RD-79-332 

UNITED PoTaTo DISTRIBUTORS, INC. v. LARRY HACKETT, d/b/a 
FRESH CuT SALADS. PACA Docket No. RD-79- 


UNIVERSAL FRUIT COMPANY, INCORPORATED v. L. W. ALDRICH AND 
Co.,INc. | PACA Docket No. RD-79-219 
* VALDES FARM, INC. v. WILLIAM A. MORILLO d/b/a MoRILLO TROPI- 
CAL WHOLESALE IMPORTED PRODUCTS. PACA Docket No. 
RD-79-397 
VALLEY HARVEST DISTRIBUTING, INC. v. E. L. KEMPF & SON, 
Inc. PACA Docket No. RD-79-131. Order granting 
petition to reopen after default (under new docket num- 
ber — PACA Docket No. 2-5611) 
* VALLEY ONIONS, INC. v. MORRIS PRODUCE. PACA Docket No. 


VALLEY ONIONS, INC. v. TWO BROTHERS PRODUCE CO., 
Inc. PACA Docket No. RD-79-102. Stay order, pend- 
ing bankruptcy resolution 

VAL-MEXx Fruit CoMPANY, INC. v. TWO BROTHERS PRODUCE CO., 
Inc. PACA Docket No. RD-79-103. Stay order, pend- 
ing bankruptcy resolution 

VAN SOLKEMA FARMS, INC. v. STANLEY PACKAGING GROWERS & 
SHIPPERS. PACA Docket No. RD-79-318 

Vanco Propucts Co., INC. v. GARDEN PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-218 


“Current months September-October 1980 decisions. 
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VeGA, E., & SONS PRODUCE v. TOLENTO PRoDUCE. PACA 
Docket No. RD-79-255 

VEG-PAK, INC. v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-288 

VENEZIA Bros., INC. vu. SANFORD PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-166 

VIRGINIA PRIDE FRuIT PACKERS, INC. v. MARVIN’S FRUIT 
FARMS. PACA Docket No. RD-79-361 

ViTRO-PECORARO Co. v. L. W. ALDRICH AND Co., INC. PACA 
Docket No. RD-79-274 

WALKER, HERMAN, TOMATO Co., INC. 
INC. PACA Docket No. RD-79-344 

WALSH, DAVE, Co., INC. v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-355 

WALSH, DAVE, Co., INC. v. FAMULARO, INC. PACA Docket No. 


WAREHOUSE FARMS, . Uv. HARDCASTLE PRODUCE OCO., 
INC. PACA Docket No. RD-79-371 

WASHBURN POTATO Co. v. AL-JACS, INC. PACA Docket No. 
RD-79-317 

“WASHBURN POTATO Co. v. REDI PEEL, INC. PACA Docket 
No. RD-79-413 

WASHINGTON FRUIT GROWERS, INC. v. BEXAR PRODUCE Co., 
INC. PACA Docket No. RD-79-280 

*WASHINGTON FRUIT GROWERS, INC. v. JON JOS. PASSAFIUME 
Fruit Co., INc. PACA Docket No. RD-79-406 

WaTSON, J. C., COMPANY v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-241 

WATSON, J. C., COMPANY v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-294 

WATSON, J. C., COMPANY v. WANNAMELON, INC. PACA Dock- 
et No. RD-79-276 

*WEISS BROKERAGE COMPANY v. GAY BROTHERS, INC. 
Docket No. RD-79-359. Dismissal 

WELCH FRuiT SALES, INC. v. ADAM BLALOCK TOMATO CoM- 
PANY. PACA Docket No. RD-79-266 

WELCH FRuIT SALES, INC. v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-306 

WENDZEL, ALTON Co., a/t/a GREG ORCHARDS v. THOMAS R. BAR- 
NARD d/b/a BARNARD APPLE & CHERRY SALES. PACA 
Docket No. RD-79-224 

WEST VALLEY v. BINGO DISTRIBUTORS, INC. and/or SOUTHWINDS 
TRADING Co. PACA Docket No. RD-79-147 


*Current months September-October 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
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WESTENDORF, DAVE, PRODUCE SALES, INC. v. OLYMPIC WHOLE- 
SALE PRODUCE & Foops, INC. PACA Docket No. 


*Dismissal of petition to reconsider 
WESTERN TOMATO GROWERS & SHIPPERS INC. v. BIRMINGHAM PRo- 
DUCE, INC. PACA Docket No. RD-79-226 
WESTSIDE PRODUCE Co. v. JARJURA & SonNSCo. PACA Docket 
No. RD-79-341 
WETEGROVE, CHARLES, Co., INC. v. WILEY L. SEVERT, d/b/a 
SEVERT & SONS PRODUCE. PACA Docket No. 
RD-79-133 
Woop, J.A., Co.-VisTtA, INC. v. RuDY MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-156 
*WRIGHT BROTHERS, INC. v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-394 
*WRIGHT BROTHERS, INC. v. TRIPLE R SALES OF DALLAS 
Inc. PACA Docket No. RD-79-403 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


RANBAR PACKING COMPANY, INC. PPIA Docket No. 
2: Consent 


VIRUS-SERUM-TOXIN ACT OF 1913 
AGRICULTURE DECISIONS 


SMITH KLINE CORPORATION AND NORDEN LABORATORIES, SUBSID- 
IARY. VST Docket No. 3. Consent 


*Current months September-October 1980 decisions. 





AGRICULTURE MARKETING ACT OF 1946 
Cite as 39 A.D. 1106 


(No. 20,124) 


In re: SWIFT FRESH MEATS, CACTUS, TEXAS. FSQS Docket No. 
12 Decided September 8, 1980. 


Consent Decision 


Where respondent consented to the issuance of an order that if respondent is found in vio- 
lation of § 2853.11 (a) (1) (ii) of the regulations within a one-year period from issu- 
ance of this order, the benefits of federal meat grading and acceptance service shall 
be withdrawn from and denied respondent for a period of six months. 


Marchall Marcus, for complainant. 
Dennis C. Gott, Chicago, Illinois, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seg.) (ACT), and the regulations 
promulgated thereunder, 7 CFR Part 1, Subpart H and Part 2853, (Reg- 
ulations), by a complaint filed by the Administrator alleging that re- 
spondent violated the Acts and regulations. Respondent filed its Answer 
to this complaint on February 25, 1980, denying that respondent violat- 


ed any of the Acts or regulations, setting forth its defenses and request- 
ing a hearing on the matter. This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the complaint and 
specifically admits that the Secretary has jurisdiction in this matter. It 
neither admits nor denies the remaining allegations of the complaint, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Swift Fresh Meats, Cactus, TX, is and was at all times material 
herein, a meat processing establishment operating a facility at Cactus, 
TX 79029. 

2. Since September, 1975, and continuing to the present, respondent 
has requested and received federal meat grading and acceptance services 
at its establishment in Cactus, TX and has been subject to the Act and 
Regulations. 





SWIFT FRESH MEATS 
Cite as 39 A.D. 1106 


CONCLUSION 


Insomuch as the parties have agreed to the provisions set forth in the 
following Order in disposition of this proceeding, such Order will be is- 
sued. 


ORDER 


If, upon a final decision in a formal adjudicatory proceeding before the 
Secretary (or upon final affirmation of the Secretary’s decision, if ap- 
pealed, after all appeals have been made) it is found that within a one- 
year period from the issuance of this Order: 

1. Respondent, its employees or agents, have offered or given gratu- 
ities of the nature of those set forth in the complaint in this ac- 
tion and complainant has proven that the offering or giving of 
such gratuities constitutes a violation of Section 
2853.11 (a) (1) (ii) of the regulations, where the term “gratuities” 
is defined as set forth in Section 0.735-12 of Appendix I to the 
United States Department of Agriculture, Office of Personnel, 
Employee Responsibilities and Conduct Handbook, and 
Respondent’s officers or management supervisory personnel 
knew, acquiesced in, or had opportunity to discover and prevent 
such violation, 

then the benefits of federal meat grading and acceptance services pro- 
vided to respondent under the Act shall be withdrawn from and denied 
to respondent Swift Fresh Meats, Cactus, Texas for six months. 

This Order shall not be construed to prevent the institution of an ac- 
tion to withdraw federal meat grading and acceptance services for any 
cause not covered in this Order. 

This Order, which shall become effective upon issuance, shall not be 
applicable to any successors or assigns of Respondent. 





ANIMAL WELFARE ACT 
Cite as 39 A.D. 1108 


(No. 20,125) 


In re: JEFFREY SHARON. AWA Docket No. 128. Decided Septem- 
ber 11, 1980. 


Answer, failure to file—Violations of the Act—Cease and desist—Civil 
penalty 


Where respondent is ordered to cease and desist from failing to pay the annual license fee; 
failing to submit the annual report; failing to report changes in his business or oper- 
ation; failing to allow inspection of his facilities; and failing to comply with any 
other regulations issued under the Act. Respondent is assessed a civil penalty of 
$170.00. 


William J. Weber, Administrative Law Judge. 
Morris L. Selinger, for complainant. 
Respondent, pro se. 


Decision by Donald A Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. § 2131 
et seq.), in which Administrative Law Judge William J. Weber filed an 
initial decision and order on August 5, 1980, ordering respondent to 
cease and desist from certain violations of the Act and regulations and 
assessing a civil penalty of $170. 

Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority has been delegated to decide the Department’s cases 
subject to5 U.S.C. §§ 556 and 557(7C.F.R.§ 2.35). 

Respondent requests oral argument, which is discretionary (7 C.F.R. 
§ 1.145 (d) ), but the request is denied inasmuch as no substantial issue 
is raised on appeal. 

Respondent failed to file an answer to the complaint, and filed no 
other documents until six months after his answer was due. Hence, there 
is no basis for considering his contentions now. In re Martin, 39 Agric. 
Dec. ____ (Aug 25, 1980); In re Pastures, Inc., 39 Agric. Dec. ____ (Apr 
21, 1980); In re Seal, 39 Agric. Dec. ____ (Apr 9, 1980); In re Thomaston 
Beef & Veal, Inc., 39 Agric. Dec. ___ (Jan 30, 1980). 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyards Act regulatory program). 
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Accordingly, the initial decision and order is adopted as the final deci- 
sion and order, except that the effective date has been changed in view 
of the appeal. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations issued there- 
under (9 CFR 1.1 et seq.). A complaint issued by the Administrator, Ani- 
mal and Plant Health Inspection Service, in accordance with the Rules of 
Practice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary Under Various Statutes (7 CFR 1.130 et seq.), hereinafter re- 
ferred to as the Rules of Practice, was duly served upon the respondent. 

Respondent's failure to file an answer within the time specified in the 
complaint and in the letter of service from the Hearing Clerk constitutes 
an admission of the facts alleged in the complaint and a waiver of hear- 
ing (7 CFR 1.136 (a), 1.139). Therefore, this Decision and Order, adopt- 
ing the allegations of fact in the complaint as finding of fact set forth 
herein is issued under the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 8000 Reeds Road, 
Prairie Village, Kansas, 66210 who, at all times material herein, was a 
licensed dealer under the Act doing business at that same address. 

2. At the time respondent's license no. 48CA-11 was issued on Febru- 
ary 15, 1978, respondent was apprised of the provisions of the Act, and 
the regulations and standards issued pursuant thereto, and agreed in 
writing to comply with said Act, regulations and standards. 

3. Respondent violated section 2.6(a) of the regulations (9 CFR 
2.6 (a) ) in that he failed to submit to the Veterinarian in Charge the an- 
nual prescribed fee on or before the anniversary date of his license. Al- 
though this amount was due on February 15, 1979, it was not received 
by USDA until October 29, 1979. 

4. Respondent violated section 2.7 (a) of the regulations (9 CFR 
2.7 (a) ) in that he failed to submit to the Veterinarian in Charge the an- 
nual report within 30 days prior to the anniversary date of his license. 
Although this report was due by January 16, 1979, it was not submitted 
to USDA until July 19, 1979. 

5. Respondent violated section 2.8 of the regulations (9 CFR 2.8) in 
that he relocated his animals and did not notify the Veterinarian in 
Charge of this change within ten days after making such change. On 
June 21, 1979, July 18, 1979 and July 19, 1979, Department officials 
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unsuccessfully tried to discover the location of the animals. Respondent, 
however, did not make this information available until August 15, 1979. 

6. Respondent violated section 2.126 of the regulations (9 CFR 2.126) 
in that he failed to permit Veterinary Service Representatives to inspect 
his facilities. On July 18, 1979 and July 19, 1979, Department Officials 
desiring to inspect respondent’s facilities could not do so because re- 
spondent refused to disclose the location of his animals. 


CONCLUSIONS 


By reason of the findings of fact herein, respondent has violated sec- 
tion 2.6 (a), 2.7 (a), 2.8 and 2.126 of the regulations (9 CFR 2.6 (a), 
2.7 (a), 2.8 and 2.126). These violations warrant the issuance of an Or- 
der, pursuant to section 19 of the Act (7 U.S.C. 2149 (b) ) assessing re- 
spondent a civil penalty of $170 and requiring respondent to cease and 
desist from continuing to violate the regulations and standards. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a licen- 
see under the Act, shall cease and desist from: 

1. Failing to pay the annual license fee on or before the anniversary 


date of his license as required by the regulations (9 CFR 2.6 (a) ). 

2. Failing to submit the annual report within 30 days prior to the 
anniversary date of his license as required by the regulations (9 CFR 
2.7 (a) ). 

3. Failing to notify the Veterinarian in Charge of any changes in his 
business or operation within ten days of such change as required by the 
regulations (9 CFR 2.8). 

4. Failing to allow Veterinary Service Representatives to inspect 
his facilities as required by the regulations (9 CFR 2.126) and 

5. Failing to comply with any other regulations or standards (9 CFR 
1.1 et seq.) issued under the “Act.” 

In addition respondent is assessed a civil penalty of $170 which shall 
be payable by certified check or money order to the Treasurer of the 
United States and forwarded to Morris L. Selinger, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
20250, within thirty (30) days from the date this order is served on re- 
spondent. 
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(No. 20,126) 


In re: JEFFREY SHARON. AWA Docket No. 128. Decided Septem- 
ber 23, 1980. 


Order Denying Reconsideration 


William J. Weber, Administrative Law Judge. 
Morris L. Selinger, for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


Respondent has filed two letters in the nature of a petition for recon- 
sideration of the decision and order filed in this case on September 11, 
1980. The letters contain no information warranting a change in the de- 
cision and order, and, therefore, respondent’s request for reconsidera- 
tion is denied. 

Respondent’s principal contention is that he failed to answer the ad- 
ministrative complaint because he was more concerned with criminal 
charges that he was facing from the Department and obtaining the re- 
turn of his animals that were taken from him by court order. That is not 
a valid reason for failing to respond to an administrative complaint. 


(No. 20,127) 


In re: MRS. RACHEL MARTIN. AWA Docket No. 126. Decided Oc- 
tober 8, 1980. 


Order Denying Reconsideration 


Dorothea A. Baker, Administrative Law Judge. 
Morris L. Selinger, for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


On October 3, 1980, a letter from respondent dated September 29, 
1980, was filed in this proceeding which, in effect, requests reconsidera- 
tion of the decision and order previously filed herein. The petition was 
not filed within ten days after service of the decision, as required (7 
C.F.R.§ 1.146 (a) (3) ) and, therefore, is denied. 
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But even if the petition had been timely filed, it would have been de- 
nied for the reasons set forth in the decision previously filed herein. 


(No. 20,128) 


In re: COLUMBUS ZOOLOGICAL GARDEN. AWA Docket No. 
142. Decided October 14, 1980. 


Violations of the Act—Consent 


Where Respondent consented to the issuance of an order as an exhibitor to not violate the 
Act; not fail to assure safety to both the public and the animals. 


Patricia V. Fettman, for complainant. 
Gregory S. Lashutka, Columbus, Ohio, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT 


This proceeding, was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.) by a Complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
ulations and standards issued thereunder (9 CFR 1, 2, and 3). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (9 CFR 4.2; 42 FR 10959 and 7 
CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations in paragraph 1 of 
the Complaint, specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


FINDINGS OF FACT 


1. (a) The Columbus Zoological Garden, hereinafter referred to as the 
respondent, is a unit of the government of the City of Columbus, Ohio 
and its mailing address is 9990 Riverside Drive, Powell, Ohio, 43065. 

(b) The respondent, at all material times herein, was licensed as an 
“exhibitor” pursuant to the provisions of the Act and the regulations. 

(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 
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(d) The respondent, at all material times, was engaged in the exhibi- 
tion of animals. 


CONCLUSION 


The respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its agents and employees, directly or indirectly through 
any corporate or other devise, in connection with its business as an ex- 
hibitor under the Act, shall not: 

1. Violate the Animal Welfare Act, as amended (7 U.S.C. 2131 et seq.) 
and the regulations and standards issued thereunder (9 CFR Parts 1, 2, 
and 3). 

2. Fail to assure safety to both the public and the animals and provid- 
ing sufficient distance between the animal acts and the viewing public to 
minimize risk of harm to said public (section 3.110 (c) of the standards (9 
CFR 3.110 (0) ). 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 20,129) 


In re: MOUNTAINSIDE BUTTER AND EGG COMPANY. I & G Docket No. 
64. Decided September 25, 1980. 


Stay Order 


Thomas R. Clark, for complainant. 
John A. Brogan, Newark, New Jersey, for respondent. 


Decision by Donald A Campbell, Judicial Officer. 


STAY ORDER 


The order previously filed in this proceeding is hereby stayed pending 
the outcome of proceedings for judicial review thereof, Provided, how- 
ever, that this stay shall automatically terminate on December 1, 1980, 
unless in addition to or in lieu of the present appeal filed in the United 
States Court of Appeals for the Third Circuit respondent has filed an ap- 
peal in a United States District Court; and Provided further, that this 
stay shall remain in effect only so long as respondent does not unreason- 
ably delay the judicial review proceedings. If complainant files a motion 
to terminate the stay and demonstrates such unreasonable delay, an or- 
der will be filed terminating the stay 30 days thereafter (in order to af- 
ford respondent an opportunity to seek a judicial stay). 

The respondent cites 21 U.S.C. § 1047 as the jurisdictional basis for 
an appeal to the Court of Appeals. But that section authorizes appeals to 
the Court of Appeals only from an order by the Judicial Officer under 
that section. As explained in the remand order issued in this proceeding 
on October 27, 1978, the order in this case is not based on 21 U.S.C. 
§ 1047. In re Mountainside Butter & Egg Co., 38 Agric. Dec. 789, 
791-95. Accordingly, if respondent does not promptly file a review pro- 
ceeding in a District Court, respondent would appear to be engaging in 
delaying tactics. 
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ORDER ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 20,130) 


In re: UTICA PACKING COMPANY. FMIA Docket No. 35. Order is- 
sued September 25, 1980, pending the outcome of proceedings for 
judicial review. 





HORSE PROTECTION ACT 
Cite as 39 A.D. 1116 


(No. 20,131) 


In re: RAY GILMER AND PAUL NELMS. HPA Docket No. 1138. Is- 
sued September 12, 1980. 


Amendment to Consent Decision 


Ronald K. Silver, for complainant. 
David B. Byrne, Jr., Montgomery, Alabama, for respondents. 


Issued by John G. Liebert, Administrative Law Judge. 


ORDER 


Finding of Fact Number 2 to the consent decision issued July 18, 1980 
is amended to read as follows: 

“2. Paul Nelms, at all times material herein, was the owner of a horse 
known as ‘Bum’s Image’.” 
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COURT DECISION 


DEWEY VANCE v. DEWEY REED. P & S Docket No. 5581. Decided 
September 2,1980. (Civil Action No. 79-3272) 


UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE 


BEFORE UNITED STATES DISTRICT JUDGE THOMAS A. WISE- 
MAN, JR. 


MEMORANDUM 


This case is before the Court on cross motions for summary judgment. 
Dewey Vance, a registered livestock dealer, filed a reparation complaint 
with the Packers and Stockyards administration of the United States 
Department of Agriculture on May 26, 1977, against the defendant, 
Dewey Reed, also a registered dealer under the Packers and Stockyards 
Act. After completion of the administrative process, including thorough 
investigation, the judicial officer for the Office of the Secretary of Agri- 
culture rendered a decision and order on February 26, 1979, ordering 
the defendant, Dewey Reed, to pay to Dewey Vance the sum of 
$4,190.27 together with interest thereon at the rate of eight percent per 
annum from July 1, 1977. The Secretary held that defendant's failure to 
pay plaintiff the full purchase price was a violation of 7 U.S.C. 
§ 208 (a) (1976). Vance v. Reed, 38 Agric. Dec. 418 (1979). Reed has re- 
fused to comply. Plaintiff's motion for summary judgment is based sim- 
ply on the Secretary’s reparation order. 

Defendant contends that a delay in shipping the cattle from Pulaski, 
Tennessee, to Amarillo, Texas, amounted to a material breach of con- 
tract between the parties for which he is entitled to an offset for dam- 
ages in an amount equal to the amount left unpaid. Defendant further 
maintains that timely rescission of the contract entitles him to offset 
these damages. Defendant seeks summary judgment on the grounds that 
this Court lacks jurisdiction over the subject matter of plaintiff's action. 


DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 


The gravaman of defendant’s motion for summary judgment is that 
this Court lacks jurisdiction over the subject matter of this case because 
the Secretary of Agriculture had no statutory authority to decide the 
case. The determination of defendant’s motion rests on the issue of the 
Secretary’s authority because absent derivative jurisdiction via 7 U.S.C. 
§ 210 this Court has no jurisdiction; although the parties are diverse the 
amount in controversy does not exceed $10,000. 
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Defendant urges the plaintiff's allegation of one instance of failure to 
complete payment of purchase price for cattle was not an “unjust, un- 
reasonable, or discriminatory regulation or practice” within the meaning 
of 7 U.S.C. § 208 (a). The Secretary has decided similar cases for the 
past thirty years.’ The courts, however, have not always agreed with the 
Secretary’s assertion of jurisdiction.’ Prior to 1976 the power of the 
Secretary to issue reparation orders in sales contract disputes was at 
best questionable. 

In 1976, Congress amended the Packers and Stockyards Act to provide 
for prompt payment of the purchase price of livestock.* The purpose of 


1. See,e.g., Kent v. Duke, 38 Agric. Dec. 1199 (1979); Romrell v. Dredge, 35 Agric. Dec. 
387 (1976); Young v. Miears, 34 Agric. Dec. 630 (1975); U.B. Livestock Co. v. Clark, 25 
Agric. Dec. 595 (1966); Pack v. Rouse, 24 Agric. Dec. 587 (1965); Brunson v. Inland Em- 
pire Livestock Co., 23 Agric. Dec. 467 (1964); Alabama Livestock Market, Inc. v. Price & 
Co., 20 Agric. Dec. 228 (1961); Eastern Livestock Comm'n Co. v. Rudnick Livestock Sales 
Co., 9 Agric. Dec. 1085 (1950). 

2. See Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978) (jurisdiction); Hays v. Live- 
stock Comm’n Co. v. Maly Livestock Comm'n Co., 498 F.2d 925 (10th Cir. 1974) (jurisdic- 
tion); Branscome v. Schoneweis, 361 F.2d 717 (7th Cir. 1966) (jurisdiction implicit); 
Neugebauer v. Ryken, 34 Agric. Dec. 1712 (S.D.S.D. 1975) (jurisdiction); Arnold Livestock 
Sales Co. v. Pearson, 383 F. Supp. 1319 (D. Neb. 1974) (no jurisdiction); Guenther v. More- 
head, 272 F. Supp. 721 (S.D.) Iowa 1967) (no jurisdiction); Lewis v. Goldsborough, 234 F. 
Supp. 524 (E.D. Ark. 1964) (no jurisdiction); McClure v. E. A. Blackshere Co., 231 F. Supp. 
678 (D. Md. 1964) (no jurisdiction). 

3. (a) Each packer, market agency, or dealer purchasing livestock shall, before the close 
of the next business day following the purchase of livestock and transfer possession there- 
of, deliver to the seller or his duly authorized representative the full amount of the pur- 
chase price: Provided, That each packer, market agency, or dealer purchasing livestock for 
slaughter shall, before the close of the next business day following the purchase of live- 
stock and transfer of possession thereof, actually deliver at the point of transfer of posses- 
sion to the seller or his duly authorized representative a check or shall wire transfer funds 
to the seller’s account for the full amount of the purchase price; or, in case of a purchase on 
a carcass or “grade and yield” basis, the purchaser shall make payment by check at the 
point of transfer of possession or shall wire transfer funds to the seller’s account for the 
full amount of the purchase price not later than the close of the first business day following 
the determination of the purchase price: Provided further, That if the seller or his duly au- 
thorized representative is not present to receive payment at the point of transfer of posses- 
sion, as herein provided, the packer, market agency or dealer shall wire transfer funds or 
place a check in the United States mail for the full amount of the purchase price, properly 
addressed to the seller, within the time limits specified in this subsection, such action being 
deemed compliance with the requirement for prompt payment. 

(b) Notwithstanding the provisions of subsection (a) of this section and subject to such 
terms and conditions as the Secretary may prescribe, the parties to the purchase and sale 
of livestock may expressly agree in writing, for such purchase or sale, to effect payment in 
a manner other than that required in subsection (a) of this section. Any such agreement 
shall be disclosed in the records of any market agency or dealer selling the livestock, and in 
the purchaser’s records and on the accounts or other documents issued by the purchaser re- 
lating to the transaction. 


Cont. 4: 
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the 1976 amendments was to protect livestock producers from certain 
business practices engaged in by members of the packing industry. 1976 
U.S. Code Cong. & Ad. News 2267, 2271. To accomplish this purpose 
Congress strengthened the Secretary's authority to require bonds of 
packers, market agencies, and dealers so that the bankruptcy of packers 
would not damage livestock producers as it had in the previous decade. 
Id. at 2271-72. In addition, Congress enacted the prompt payments pro- 
visions to ensure that livestock producers were paid and paid promptly 
for the livestock tendered. See id. at 2268, 2270-72, 2273-74, 2277-78, 
2283, 2285-86.‘ 

After the 1976 amendments the Secretary’s power is indisputable. 
Section (c) of 228b of title 7 of the United States Code makes failure to 
make prompt payment an unfair practice. Section (b) of 228b allows par- 
ties to agree in writing to payment terms different than those required 
by section (a) of 228b. Neither party has alleged the existence of a writ- 
ten contract and none was produced in the proceeding before the Secre- 
tary of Agriculture. Vance v. Reed, supra.® Unfair practices are pro- 
hibited by Code section 192.* Unjust practices are prohibited by section 
208.’ By allegedly violating section 192 or section 208, defendant may 


... Cont. 


(c) Any delay or attempt to delay by a market agency, dealer, or packer purchasing live- 
stock, the collection of funds as herein provided, or otherwise for the purpose of or result- 
ing in extending the normal period of payment for such livestock shall be considered an 
“unfair practice” in violation of this chapter. Nothing in this section shall be deemed to 
limit the meaning of the term “unfair practice” as used in this chapter. 7 U.S.C. 
§ 228b (1976). 

4. Between 1958 and 1975, 167 packers failed. 1976 U.S. Code Cong. & Ad. News 2267, 
2271. Congress was concerned with the livelihood of producers who had been left unpaid 
for over $43 million worth of livestock. Id. 

5. The only way parties can avoid the command of section (a) of 228b is to (1) expressly 
agree, (2) in writing, and (3) disclose the agreement in the records of the parties. 7 U.S.C. 
§ 228b (b) (1976); Fillippo v. S. Bonaccurso and Sons, Inc., 466 F.Supp. 1008 (E.D. Penn. 
1978). 

6. Section 192 of title 7 of the United States Code provides that “It shall be unlawful 
with respect to livestock. . . for any packer. . . to: (a) Engage in or use any unfair. . . prac- 
tice... ” Section 191 defines packer as “any person engaged in the business of (a) buying 
livestock in commerce for purposes of slaughter.” In United States v. J. Freeman and Co., 
473 F. Supp. 1265 (E.D. Ark. 1979), the court held that a meat dealer, who bought food 
stuffs already processed and packed for resale, to be packer within section 191, id. at 1267. 

7. Section 208 provides that “every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited.” 
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be liable to “the person or persons injured” under section 209 (a).° Plain- 
tiff sought a valid remedy before the Secretary, 7 U.S.C. § 209 (b) 
(1976), by bringing this reparation proceeding under United States Code 
section 210 (a).° The Secretary’s order is authorized by section 210 (e) 
and plaintiffs suit for enforcement was validly brought before this 
Court under section 210 (f). 


8. (a) If any person subject to this chapter violates any of the provisions of this chapter, 
or of any order of the Secretary under this chapter, relating to the purchase, sale, or han- 
dling of livestock, he shall be liable to the person or persons injured thereby for the full 
amount of damages sustained in consequence of such violation. 

(b) Such liability may be enforced either (1) by complaint to the Secretary as provided in 
section 210 of this title, or (2) by suit in any district court of the United States of compe- 
tent jurisdiction; but this section shall not in any way abridge or alter the remedies now ex- 
isting at common law or by statute, but the provisions of this chapter are in addition to 
such remedies. 7US.C.§ 209 (1976). 

9. (a) Any person complaining of anything done or omitted to be done by any stockyard 
owner, market agency, or dealer (hereinafter in this section referred to as the “defendant”) 
in violation of the provisions of sections 205-207 or 208 of this title, or of an order of the 
Secretary made under sections 201-203 and 205-2172 of this title, may, at any time with- 
in ninety days after the cause of action accrues, apply to the Secretary by petiton which 
shall briefly state the facts, whereupon the complaint thus made shall be forwarded by the 
Secretary to the defendant, who shall be called upon to satisfy the complaint, or to answer 
it in writing, within a reasonable time to be specified by the Secretary. If the defendant 
within the time specified makes reparation for the injury alleged to be done he shall be re- 
lieved of liability to the complainant only for the particular violation thus complained of. If 
the defendant does not satisfy the complaint within the time specified, or there appears to 
be any reasonable ground for investigating the complaint, it shall be the duty of the Secre- 
tary to investigate the matters complained of in such manner and by such means as he 
deems proper. 

(b) The Secretary, at the request of the livestock commissioner, board of agriculture, or 
other agency of a State of Territory, having jurisdiction over stockyards in such State or 
Territory, shall investigate any complaint forwarded by such agency in like manner and 
with the same authority and powers as in the case of a complaint made under subsection (a) 
of this section. 

(c) The Secretary may at any time institute an inquiry on his own motion, in any case 
and as to any matter or thing concerning which a complaint is authorized to be made to or 
before the Secretary, by any provision of sections 201-203 and 205-217a of this title, or 
concerning which any question may arise under any of the provisions of such sections, or 
relating to the enforcement of any of the provisions of such sections. The Secretary shall 
have the same power and authority to proceed with any inquiry instituted upon his own 
motion as though he had been appealed to by petition, including the power to make and 
enforce any order or orders in the case or relating to the matter or thing concerning which 
the inquiry is had, except orders for the payment of money. 

(d) No complaint shall at any time be dismissed because of the absence of direct damage 
to the complainant. 

(e) If after hearing on a complaint the Secretary determines that the complainant is enti- 
tled to an award of damages, the Secretary shall make an order directing the defendant to 


pay to the complainant the sum to which he is entitled on or before a day named. 
Cont... .. 
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Admittedly, neither the Secretary nor the parties before this Court 
relied on section 228b of the United States Code as the basis for finding 
an unfair practice. If not for section 228b, however, this Court would 
have difficulty upholding the jurisdiction of the Secretary.’ Facts al- 
leged by plaintiff and upon which the Secretary based his decision ap- 
pear to violate the plain terms of section 228b. Regardless of whether 
defendant violated section 228b or whether the Secretary’s decision was 
based on 228b, by reading section 228b in pari materia with section 208 
the Court holds that the intent of Congress was to make failure to make 
prompt payment of the full contract price—or complete failure to make 
full payment of the contract price—an unfair practice within the mean- 
ing of sections 192 and 208. Therefore, the Secretary had proper statu- 
tory authority to decide the case in the first instance and this Court has 
subject matter jurisdiction. Defendant’s motion for summary judgment 
is denied. 


seo CONG. 

(f) If the defendant does not comply with an order for the payment of money within the 
time limit in such order, the complainant, or any person for whose benefit such order was 
made, may within one year of the date of the order file in the district court of the United 
States for the district in which he resides or in which is located the principal place of busi- 
ness of the defendant or in any State court having general jurisdiction of the parties, a peti- 
tion setting forth briefly the causes for which he claims damages, and the order of the 
Secretary in the premises. Such suit in the district court shall proceed in all respects like 
other civil suits for damages except that the findings and orders of the Secretary shall be 
prima facie evidence of the facts therein stated, and the petitioner shall not be liable for 
costs in the district court nor for costs at any subsequent stage of the proceedings unless 
they accrue upon his appeal. If the petitioner finally prevails, he shall be allowed a reasona- 
ble attorney's fee to be taxed and collected as a part of the costs of the suit. 7 U.S.C. 
§ 210(1976). 

10. Guenther v. Morehead, 272 F. Supp. 721 (S.D. Ohio 1967); McClure v. E. A. Black- 
shere Co., 231 F. Supp. 687 (D. Md. 1964). The McClure case was decided prior to the 1976 
amendments and the court found that the Secretary had no jurisdiction to resolve a case in- 
volving the nonpayment of a bill. 

1. The duty imposed by section 208 is “to establish, observe, and enforce 
just, reasonable, and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyard services.” It would take the most violent 
stretching of an elastic imagination to class the nonpayment of a bill as in- 
volving a regulation or practice in respect to the furnishing of stockyard 
services. ... 
2. The only authority cited by the Judicial Officer were three decisions of 
the Secretary. The sum of an infinite number of zeros is still zero. 
Were it not for the 1976 amendments to the Packers and Stockyards Act and the requisite 
congressional intent expressed thereby, this Court would be inclined to agree with the 
McClure decision. 
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PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 


Plaintiffs motion for summary judgment is based solely on the Secre- 
tary’s decision and order. Section 210 (f) provides that a suit based on a 
reparation order “shall proceed in all respects like other civil suits for 
damages.” 7 U.S.C. § 210 (f) (1976). The statute further requires the 
“findings and orders of the Secretary [to] be prima facie evidence of the 
facts therein stated.” Id. Defendant attacks the findings of the Secre- 
tary. Answer of Dewey Reed at 3.02. Even though the statute elevates 
the findings of the Secretary to the level of prima facie evidence, the de- 
cision and order is not res judicata and defendant can overcome the 
prima facie showing. 

The exclusive method for review of reparation orders of the Secretary 
of Agriculture is to file in a United States District Court or a state court. 
7 U.S.C. § 210 (f) (1976); Maly Livestock Comm'n Co. v. Hardin, 446 
F.2d 4 (8th Cir. 1971). Although the district court’s scope of review 
under the Packers and Stockyards Act has not been definitively con- 
strued," similar provisions in other statutes have been explained. 

Under the Perishable Agricultural Commodities Act, appellant from a 
reparation order gets a trial de novo at which the prima facie case made 
out by the findings of the Secretary will prevail unless a preponderance 
of evidence is presented to defeat his conclusions. 7 U.S.C. 
§ 499g (c) (1976) (the statute expressly provides for a trial de novo). See 
Spano v. Western Fruit Growers, Inc., 83 F.2d 150 (10th Cir. 1936); 
Consolidated Citrus Co. v. Goldstein, 214 F. Supp. 823 (D. Pa. 1963); 
California Fruit Exchange v. Henry, 89 F. Supp. 580 (D. Pa.), affd 184 
F.2d 517 (3d Cir. 1950). See also 47 U.S.C. § 407 (1976). 

The Interstate Commerce Act has a provision almost identical to the 
statute before the Court.’ In JCC v. Atlantic Coast Line R. Co., 383 U.S. 
576, 16 L.Ed.2d 109 (1966), the Supreme Court construed the provision 
and held that the Secretary’s findings on issues other than primary juris- 
diction issues “are subject to review under the prima facie evidence pro- 
vision of § 16 (2), with the statutory rights of introducing evidence not 
before the Commission and obtaining a jury determination of disputed 
issues of fact.” Id. at 594, 16 L.Ed.2d at 122. The Court continued in a 
footnote 


11. The district court in Neugebauer v. Ryken, 34 Agric. Dec. 1712, 1719 (1975), held an 
evidentiary hearing. 

12. Such suit [to enforce an order for payment of money] in the district court of the 
United States shall proceed in all respects like other civil suits for damages, except that on 
the trial of such suit the findings and order of the commission shall be prima facie evidence 
of the facts therein stated... . 49U.S.C.§ 16 (2) (1976). 
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Section 16 (2), of course, does not limit the carrier to introducing oppos- 
ing evidence to rebut the prima facie effect of the Commission’s order. It 
may also challenge the admissibility of the order on the grounds, for ex- 
ample, that the Commission did not afford the carrier a fair hearing or 
that the order was not based upon substantial evidence. But if a Commis- 
sion order containing findings on all matters essential to the shipper’s re- 
covery is admitted and the carrier produces no opposing evidence, the 
findings and order of the Commission may not be rejected by the jury and 
the shipper is entitled to judgment. 


Id. at 594 n. 6, 16 L.Ed.2d at 122-23 n.6 (citations omitted). 

The Supreme Court construction is helpful because the Interstate 
Commerce Act provision and the provision of the Packers and Stock- 
yards Act are virtually identical. Its analysis is adopted by this Court for 
it is the only sensible reading of the “in all respects like other civil suits” 
clause. Therefore, under the standard announced by the Supreme Court 
in Atlantic Coast Line, this Court will hold a hearing on the disputed is- 
sues, and plaintiff's motion for summary judgment is denied. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,132) 


In re: ELM HILL MEATS, INC. P&S Docket No. 5663. Decided July 
23, 1980. 


Packer—Contract, failure to comply with—Weights, failure to pay on ac- 
tual—Accounts and records, shall maintain—Cease and Desist—Default— 
Civil Penalty 


Respondent is ordered to cease and desist from failing to comply with terms of contracts; 
failing to issue true and complete accounts and failure to pay on basis of actual 
weights. Respondent shall keep accounts and records as required by the Act. Re- 
spondent is assessed a civil penalty of $10,000.00. 


Allan Kahan, for complainant. 
W. Harold Bigham, Nashville, Tennessee, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, Agricultural Mar- 
keting Service, United States Department of Agriculture, charging that 
the respondent has willfully violated the Act and the regulations there- 
under (9 C.F.R. 201.1 et seq.). 

Copies of the Complaint and Notice of Hearing and the Rules of Prac- 
tice (7 C.F.R. 1.130 et seq.) governing proceedings under the Act were 
served upon the respondent by the Hearing Clerk by certified mail. Re- 
spondent filed an answer to the Complaint and Notice of Hearing on 
September 14, 1979. 

Section 1.141 (e) of the Rules of Practice (7 C.F.R. 1.141 (e) ) provides 
that a respondent who, after being duly notified, fails to appear at the 
hearing without good cause, shall be deemed to have waived the right to 
an oral hearing in the proceeding and to have admitted any facts which 
may be presented at the hearing, and that such failure to appear shall 
also constitute an admission of all the material allegations of fact con- 
tained in the complaint. 

The respondent was served, on February 27, 1980, with the Adminis- 
trative Law Judge’s Notice of Hearing. Attorney for respondent has 
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stated, by letter dated April 25, 1980 and filed April 29, 1980, that 
neither the respondent nor attorney for respondent shall enter an ap- 
pearance at the oral hearing, and thus the material facts alleged in the 
Complaint, which are admitted by the respondent’s failure to appear at 
the hearing, are adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent Elm Hill Meats, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose mailing address is P.O. Box 496, Lex- 
ington, Kentucky 40505. 

2. The respondent is now, and was at all times material herein, a 
packer within the meaning of that term as defined in the Act, in that the 
respondent is now, and was at all times material herein, engaged in the 
business of: 

(a) Buying livestock in commerce for purposes of slaughter; and 
(b) Manufacturing and preparing meat and meat food products for 
sale or shipment in commerce. 

3. Respondent, on or about the dates and in the transactions set forth 
in paragraph II of the Complaint, purchased livestock on a grade and 
weight basis and failed to pay for such livestock in accordance with the 
terms of the agreed upon purchase price. 

4. Respondent, on or about the dates and in the transactions set forth 
in paragraph III of the Complaint, purchased calves on a carcass grade, 
weight and price basis and failed to pay the sellers a reasonable price as 
agreed upon between the parties. 

5. Respondent, on or about the dates and in the transactions set forth 
in paragraph IV of the Complaint, purchased livestock on a carcass 
grade and weight basis and failed to pay the sellers on the basis of actual 
hot carcass weight. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 3, 4, and 5 herein, re- 
spondent has willfully violated sections 202 (a) of the Act (7 U.S.C. 
192 (a) ) and section 201.99 of the regulations (9 CFR 201.99). 


ORDER 


Respondent Elm Hill Meats, Inc., its officers, directors, agents, em- 
ployees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer, shall cease 
and desist from: 
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1. Failing to comply with the terms of livestock purchase contracts; 

2. Failing to issue true and complete written accountings to sellers for 
livestock purchased on a grade and/or weight basis; and 

3. Failing to pay on the basis of actual hot carcass weight with respect 
to livestock purchased on a grade and/or weight basis. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a packer 
subject to the Act, including accounts of purchase showing the number, 
weight and price of the carcasses of each grade (identifying the grade) 
and of the ungraded carcasses, an explanation and any other informa- 
tion affecting final accounting for livestock purchased on a carcass 
grade, carcass weight or carcass grade and weight basis. 

Respondent is hereby assessed a civil penalty of ten thousand dollars 
($10,000.00), payable by certified check made to the order of the Treas- 
urer of the United States. Such check shall be mailed to Mr. Richard W. 
Davis, Jr., Director, Packers and Stockyards Division, Office of the Gen- 
eral Counsel, Room 2446, South Building, United States Department of 
Agriculture, Washington, D.C. 20250. 

This order shall be effective from the first day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on September 2, 1980.—Ed.] 


(No. 20,133) 


In re: CALVIN W. HENIFIN. P&S Docket No.5759. Decided August 
1, 1980. 


Dealer—Market Agency—Wilful violation of the Act—Insufficient funds— 
Failure to pay—Cease and desist—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing checks without maintaining suffi- 
cient funds and failing to pay full purchase price of livestock. Respondent is sus- 
pended as a registrant for a period of forty-five (45) days. 


Barbara S. Harris, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Calvin W. Henifin, d/b/a Henifin Livestock, hereinafter re- 
ferred to as respondent, is an individual whose business mailing address 
is Rt. #2, Box 103A, Woodburn, Oregon 97071. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(2) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce. 

2. Respondent, in connection with his activities subject to the Act, on 
or about the dates and in the transactions set forth in paragraph II of the 
Complaint and at divers other times, purchased livestock in commerce 
and in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented. 

(3) (a) Respondent, in connection with his activities subject to the 
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Act, on or about the dates and in the transactions set forth in paragraph 
III (a) of the Complaint and in paragraph II of the Complaint, and at div- 
ers other times, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 

(b) As of March 24, 1980, there remained unpaid by the respondent 
a total of at least $71,877.93 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 herein, re- 
spondent has wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. 213 (a) and 228b). 


ORDER 


Respondent Calvin W. Henifin, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count upon which such checks are drawn to pay such checks when pre- 
sented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
forty-five (45) days. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on September 9, 1980.—Ed.] 


(No. 20,134) 


In re: WINSLOW MARKETING CENTER, INC., a corporation, and WAYNE C. 
ETNYRE and CLYDE ETNYRE, individuals. P&S Docket No. 
5784. Decided September 10, 1980. 


Stockyard—Market Agency—Dealer—Wilful violation of the Act—Custo- 
dial Account for Shippers’ Proceeds—Insolvent—Purchase price, failure to 
remit—Cease and desist—Consent—Suspension of registration 
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Respondents are ordered to cease and desist from failing to properly maintain the “Custo- 
dial Account for Shippers’ Proceeds;” issuing checks without maintaining sufficient 
funds, failing to remit full purchase price of livestock. Respondents shall keep ac- 
counts and records as required by the Act. The corporate respondent is suspended as 
a registrant under the Act for a period of 30 days and thereafter until no longer in- 
solvent. 


Roberta Swartzendruber, for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the corporate respondent’s financial condition does 
not meet the requirements of the Act and that the respondents wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Winslow Marketing Center, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Winslow, Illinois; 

2. Corporate respondent, at all times material herein was: 

(a) Engaged in the business of conducting and operating the Win- 
slow Marketing Center stockyard, a posted stockyard under the Act, 
herein referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a com- 
mission basis at the stockyard; and buying and selling livestock in com- 
merce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
and dealer to buy and sell livestock in commerce. 

3. Wayne C. Etnyre and Clyde Etnyre, hereinafter referred to as the 
individual respondents, are equal owners cumulatively owning 100 per 
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cent of the outstanding stock of said corporate respondent, and are 
President and Vice President of the corporate respondent. 

4. The individual respondents direct, manage and control the business 
activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts, and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent and its officers, directors, agents, em- 
ployees, successors and assigns, directly or through any corporate or 
other device, and the individual respondents, shall cease and desist 
from: 

1. Failing to reimburse the “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed for livestock purchased out of consign- 
ments in support of the market; 

2. Failing to deposit in the “Custodial Account for Shippers’ Proceeds” 
within the time prescribed an amount equal to the proceeds receivable 
from sales of consigned livestock; 

3. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds to pay such checks on 
deposit and available in the bank account(s) from which such checks are 
to be paid; and 

4. Failing to remit, when due, the full purchase price of livestock pur- 
chased in commerce. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business subject 
to the Act including a general ledger setting forth its assets, liabilities, 
income, expenses and net worth. 

The corporate respondent is suspended as a registrant under the Act 
for a period of 30 days and thereafter until it demonstrates that it is no 
longer insolvent and that the deficit in its “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated. When the corporate respondent 
demonstrates that it is no longer insolvent and that the deficit in its 
“Custodial Account for Shippers’ Proceeds” has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating this sus- 
pension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,135) 


In re: PASTURES, INC., TOMMY BREEDLOVE, and JUDY BREED- 
LOVE. P&SDocket No.5706. Decided September 12, 1980. 


Packer—Bonding requirements—Cease and desist—Consent 


Where respondents consented to the issuance of an order to cease and desist from operat- 
ing without maintaining adequate bond. 


Jory M. Hochberg, for complainant. 
Ward Stone, Jr., Macon, Georgia, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraphs I, 
II and III of the Complaint and Notice of Hearing as those allegations 
pertain to them, and specifically admit that the Secretary has jurisdic- 
tion in this matter, neither admit nor deny the remaining allegations, 
waive oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to the en- 
try of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Pastures, Inc., hereinafter referred to as the corporate respondent, 
is a corporation whose business mailing address is Route 1, Rutledge, 
Georgia 30663. 

2. The corporate respondent is, and at all times material herein, was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

3. Tommy Breedlove, hereinafter referred to as respondent Tommy 
Breedlove, is an individual whose business mailing address is Route 1, 
Rutledge, Georgia 30663. 
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4, Respondent Tommy Breedlove is, and at all times material herein, 

was: 

(a) President of the corporate respondent; 

(b) In combination with Judy Breedlove, responsible for the direc- 
tion, management and control of the corporate respondent; 

(c) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(d) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

5. Judy Breedlove, hereinafter referred to as respondent Judy Breed- 
love, is an individual whose business mailing address is Route 1, Rut- 
ledge, Georgia 30663. 

6. Respondent Judy Breedlove is, and at all times material herein, 
was: 

(a) Secretary-Treasurer of the corporate respondent; 

(b) Sole owner of the outstanding stock issued by the corporate re- 
spondent; 

(c) In combination with respondent Tommy Breedlove, responsible 
for the direction, management and control of the corporate respondent; 

(d) A packer within the meaning of and subject to the provisions of 
the Act; and 

(e) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its successors, its officers, directors, agents 
and employees, directly or through any corporate or other device, and re- 
spondents Tommy Breedlove and Judy Breedlove, individually or as of- 
ficers, directors, agents or employees of the corporate respondent, di- 
rectly or through any corporate or other device, shall cease and desist 
from operating as a packer subject to the Act without having and main- 
taining adequate bond coverage as required by the Act and the regula- 
tions. 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,136) 


In re: PASTURES, INC., TOMMY BREEDLOVE, and JUDY BREEDLOVE. 
P &S Docket No.5790. Decided September 12, 1980. 


Packer—Insufficient funds—Failure to pay when due—In trust, failure to 
hold—Cease and desist—Consent 


Where respondents consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds; failure to pay, when due, the full pur- 
chase price of livestock, and failing to hold, in trust, funds which are required to be 
held in trust. 


Jory M. Hochberg, for complainant. 
Ward Stone, Jr., Macon, Georgia, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decison. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Pastures, Inc., hereinafter referred to as the corporate respondent, 
is a corporation whose business mailing address is Route 1, Rutledge, 
Georgia 30663. 

(b) The corporate respondent was at all times material herein: 

(1) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(2) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

(c) The corporate respondent’s average annual purchases of livestock 
exceed $500,000. 
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(d) Tommy Breedlove, hereinafter referred to as respondent Tommy 
Breedlove, is an individual whose business mailing address is Route 1, 
Rutledge, Georgia 30663. 

(e) Respondent Tommy Breedlove was at all times material herein: 

(1) President of the corporate respondent; 

(2) In combination with Judy Breedlove, responsible for the direc- 
tion, management, and control of the corporate respondent; 

(3) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(4) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

(f) Judy Breedlove, hereinafter referred to as respondent Judy Breed- 
love, is an individual whose mailing address is Route 4, Covington, 
Georgia 30209. 

(g) Respondent Judy Breedlove was at all times material herein: 

(1) Secretary-Treasurer of the corporate respondent; 

(2) Sole owner of the outstanding stock issued by the corporate re- 
spondent; 

(3) In combination with respondent Tommy Breedlove, responsible 
for the direction, management and control of the corporate respondent; 

(4) A packer, within the meaning of and subject to the provisions of 
the Act; and 


(5) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and re- 
spondents Tommy Breedlove and Judy Breedlove, individually or as of- 
ficers, directors, agents or employees of the corporate respondent, di- 
rectly or through any corporate or other device, shall cease and desist 
from: 

1. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the ac- 
counts upon which such checks are drawn; 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased; 
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3. Failing to hold, in trust, funds which are required to be held in 
trust for the benefit of all unpaid cash sellers of livestock, pursuant to 
section 206 (b) of the Packers and Stockyards Act (7 U.S.C. 196 (b) ), un- 
til full payment of the amounts due under the trust have been received 
by such unpaid cash sellers. 

The provisions of this Order shall become effective on the first day af- 


ter service of this Order on the respondents. 
Copies of this decision shall be served upon the parties. PASTURES, 
INC., Corporate Respondent. 


(No. 20,137) 


In re: WESLEY G. WHITEHEAD. P & S Docket No. 5730. Decided 
August 5, 1980. 


Dealer—Market agency—Wilfull violations of the Act—Insufficient 

funds—Failing to pay when due—Bonding requirements—Accounts and 

records, failure to maintain—Cease and desist—Default—Suspension of 
registration. 


Respondent is ordered to cease and desist from issuing checks without maintaining suffi- 
cient funds; failing to pay when due, the full purchase price; and failing to maintain 
a reasonable bond. Respondent shall keep accounts and records as required by the 
Act. Respondent is suspended as a registrant under the Act for a period of 15 days 
and thereafter until no longer insolvent and until he complies with the bonding re- 
quirements. 


Peter V. Train, for complainant. 
Respondent, prose. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
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by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Wesley G. Whitehead, hereinafter referred to as the respondent, 
is an individual whose mailing address is Rte. # 2, P.O. Box 28, Bogart, 
Georgia 30622. 

(b) Respondent at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account, and buying livestock in commerce on a com- 
mission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
on a commisison basis. 

2. (a) As of January 10, 1980, respondent’s current liabilities ex- 
ceeded his current assets. As of that date, respondent had current liabili- 
ties totalling $34,608.98 and current assets of $2,518.04, resulting in an 
excess of current liabilities over current assets of $32,090.94. 

(b) Respondent’s current liabilities presently exceed his current as- 
sets. 

3. Respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph III of 
the Complaint, purchased livestock and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
and available in the account upon which such checks were drawn to pay 
such checks when presented. 

4. (a) Respondent, in connection with his operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph 
IV (a) of the Complaint, purchased livestock and failed to pay, when due, 
the full purchase price of such livestock. 

(b) As of January 10, 1980, there remained unpaid by the respond- 
ent $29,231.05 for such livestock. 

5. Respondent, in connection with his operations subject to the Act, 
failed to keep accounts, records and memoranda which fully and correct- 
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ly disclosed all transactions in his business in that respondent failed to 
keep (1) a daily record of livestock purchases and sales; (2) monthly bank 
reconciliations; (3) a list of outstanding checks; and (4) a record of ac- 
counts receivable and accounts payable. 

6. Respondent’s surety bond securing the performance of his livestock 
obligations under the Act was terminated on February 13, 1980. Re- 
spondent was notified that if he continued his livestock operations with- 
out bond coverage or its equivalent, as required under the Act and regu- 
lations, he would be in violation of section 312 (a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to engage in the busi- 
ness of a market agency, buying livestock on a commission basis, with- 
out filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
228b and 213 (a) ). 

By reason of the facts found in Finding of Fact 5 herein, the respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 

By reason of the facts found in Finding of Fact 6 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent Wesley G. Whitehead, individually or through any corpo- 
rate or other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), shall cease and desist from: 

1. Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond or its equivalent as required by the Act and the regulations. 
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Respondent shall keep accounts, records and memoranda and shall ful- 
ly and correctly disclose all transactions involved in his operations sub- 
ject to the Act, including (1) a daily record of livestock purchases and 
sales; (2) monthly bank reconciliations; and (3) a list of outstanding 
checks; and (4) a record of accounts receivable and accounts payable. 

Respondent is suspended as a registrant under the Act for a period of 
15 days and thereafter until he demonstrates that he is no longer insolv- 
ent and until he complies fully with the bonding requirements under the 
Act and regulations. When respondent demonstrates that he is no longer 
insolvent and has complied with the bonding requirements, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion after the expiration of the 15 day period. 

This Order shall be effective from the sixth day after the Decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appropri- 
ate order with respect thereto. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 


the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on September 13, 1980.—Ed.] 


(No. 20,138) 


In re: DAVID C. ESPEL. P&S Docket No. 5796. Decided September 
24, 1980. 


Dealer—Insufficient funds—Failure to pay when due—Bonding require- 
ments—Accounts and records, failure to maintain—Cease and desist—Sus- 
pension of registration—Consent 


Where respondent consented to the issuance of an order to cease and desist from operating 
as a dealer or market agency while current liabilities exceed current assets; issuing 
checks without maintaining sufficient funds; failing to pay when due for livestock; 
and engaging in business without maintaining an adequate bond. Respondent shall 
keep accounts and records as required by the Act. Respondent is suspended as a 
registrant for a period of 30 days and thereafter until solvent and until in compli- 
ance with the bonding requirement. 
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Joanne I. Schwartz, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. § 181 et seq.), by a complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the financial condition of the re- 
spondent, David C. Espel, does not meet the requirements of the Act, 
and that the respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR § 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decison. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACTS 


(1) David C. Espel, hereinafter referred to as the respondent, is an in- 
dividual whose address is 10396 Faske Drive, Cincinnati, Ohio 45231. 
(2) Respondent, at all times material herein, was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
(3) Respondent is currently registered with the Secretary of Agricul- 
ture as a dealer purchasing livestock for slaughter only as an employee 
of Juengling Commodities Corp., Covington, Kentucky. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, David C. Espel, in connection with his operations under 
the Act, shall cease and desist from: 
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1. Operating as a dealer or market agency while his current liabilities 
exceed his current assets; 

2. Issuing checks in purported payment for livestock purchased with- 
out having and maintaining sufficient funds to pay such checks on de- 
posit and available in the bank account from which such checks are to be 
paid; 

3. Failing to pay when due for livestock purchased; and 

4. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining an adequate and reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including (1) a general ledger or accounts showing 
assets, liabilities, income, expenses and net worth; (2) a purchase and 
sales journal; (3) a cash receipts and cash disbursements journal; (4) an 
accounts receivable and accounts payable journal; (5) monthly bank ac- 
count reconciliations, including a list of outstanding checks; (6) all pur- 
chase invoices; and (7) all sales invoices. 

Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until he demonstrates that he is no longer insolv- 
ent and until he complies fully with the bonding requirements of the Act 
and the regulations. When respondent has demonstrated that he is no 
longer insolvent and that he has complied fully with the bonding re- 
quirements of the Act and the regulations, a supplemental order will be 
issued in this proceeding terminating his suspension after the expiration 
of the 30 day specified period of suspension; Provided, however, that re- 
spondent may purchase livestock for slaughter only as an employee of 
Juengling Commodities Corp., Covington, Kentucky without such 
demonstration of adequate bond or solvency, after the expiration of the 
30 day period of suspension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies hereof shall be served 
upon the parties. 


(No. 20,139) 


In re: BARNEY M. GIBSON, W. L. LANNINGHAM, and LEONARD LAS- 
TER. P&S Docket No.5754. Decided September 25, 1980. 


Market agency—Consignment, partners speculative account—Failure to 

show true and correct name of purchasers to consignors—Accounts and 

records, failure to maintain—Suspended as a registrant—Consent of one re- 
spondent 
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Where respondent Laster consented to the issuance of an order to cease and desist from 
permitting partners to purchase consigned livestock for own speculative account 
and failure to show true and correct names of purchasers to consignors of livestock. 
Respondent Laster shall keep accounts and records as required by the Act and is 
suspended asa registrant for sixty-two (62) days. 


Peter V. Train, for complainant. 
H. Ronnie Montgomery, Jonesville, Va., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION WITH RESPECT TO LEONARD LASTER 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondents wilfully violated the Act and 
the regulations issued thereunder (9 CFR § 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR § 1.138). 

Respondent Leonard Laster admits the jurisdictional allegations of 
paragraph IC of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Leonard Laster, hereinafter referred to as respondent Laster, is an 
individual whose mailing address is Rt. 1, Duffield, Virginia 24244. 
2. Respondent Laster, until at least May 1, 1979, was: 

(a) Engaged in the business of conducting and operating the Jones- 
ville Livestock Market stockyard, a posted stockyard subject to the pro- 
visions of the Act, hereinafter referred to as the stockyard. 

(b) Engaged in the business of market agency selling livestock on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a partner in 
Jonesville Livestock Market to sell livestock in commerce on a commis- 
sion basis. 
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CONCLUSIONS 


Respondent Leonard Laster having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Leonard Laster, individually or as a partner with any 
other person or through any corporate or other device, in connection 
with his operations as a market agency or dealer, shall cease and desist 
from: 

1. Permitting his co-owners or partners to purchase for their own 
speculative account livestock consigned to the market agency for resale. 

2. Issuing accounts of sale to consignors of livestock which fail to 
show the true and correct names of the purchasers of their livestock. 

Respondent Laster shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
subject to the Act including: (1) a general ledger; (2) a cash receipts 
journal; (3) an accounts receivable ledger; (4) monthly reconciliations of 
all bank accounts with a list of outstanding checks; and (5) accounts of 
sales and purchase invoices which show the true and correct names of 
the purchasers of livestock. 

Respondent Leonard Laster is suspended as a registrant under the Act 
for sixty-two days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning period of the suspension period (or the part thereof 
not effectively served) shall be the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 20,140) 


In re: ADAIR COUNTY LIVESTOCK MARKET CENTER, INC. P&S Docket 
No.5773. | Decided September 30, 1980. 


Market agency—Insolvent—Custodial Account for Shippers’ Proceeds—Us- 
ing funds for own purpose—Cease and desist—Consent—Suspension 
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Where respondent consented to the issuance of an order to cease and desist from engaging 
in business as a market agency while insolvent; from failing to make deposits 
promptly and in the proper amount for its Custodial Account for Shippers’ Pro- 
ceeds; failing to maintain its Custodial Account for Shippers’ Proceeds in conform- 
ity with regulations; and using net proceeds for own purposes. Respondent is sus- 
pended as a registrant under the Act until it is no longer insolvent and that the defi- 
cit in its custodial account has been eliminated. 


Barbara S. Harris, for complainant. 
Joseph M. Ellis, Macon, MO., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seg.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent’s financial condition does 
not meet the requirements of the Act, and that the respondent willfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Adair County Livestock Market Center, Inc., hereinafter referred 
to as respondent, is a corporation with its principal place of business lo- 
cated at Kirksville, Missouri. Its business mailing address is P.O. Box 
283, Highway 63 North, Kirksville, Missouri 63501. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Adair 
County Livestock Market Center, Inc. stockyard, a posted stockyard un- 
der the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 
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(d) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce, and as a dealer to buy and sell livestock in 
commerce. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, its successors, officers, directors, employees, agents or as- 
signs, in connection with its activities subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while insolvent, 
i.e., while its current liabilities exceed its current assets; 

2. Failing to deposit in its “Custodial Account for Shippers’ Proceeds,” 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR § 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

3. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations(9 CFR § 201.42); 

4. Using funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its own and 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to owners and consignors of livestock. 

Respondent is suspended as a registrant under the Act until it demon- 
strates that it is no longer insolvent and that the deficit in its custodial 
account has been eliminated. When respondent demonstrates that it is 
no longer insolvent and that the deficit in its custodial account has been 
eliminated, a supplemental order will be issued terminating the suspen- 
sion. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,141) 


In re: WILLIAM §. KOEDAM, SIDNEY KOEDAM, and ROGER 
KOEDAM. P&S Docket No. 5740. Decided September 30, 
1980. 


Market agency—Custodial Accounts for Shippers’ Proceeds—Consign- 
ments—Accounts and records—Suspension of registration—Cease and de- 
sist—Consent 


Where respondents consented to the issuance of an order to cease and desist from: failing 
to make deposits promptly and in the proper amount for their Custodial Account for 
Shippers’ Proceeds; failing to maintain its Custodial Account for Shippers’ Proceeds 
in conformity with regulations; permitting employees to purchase livestock out of 
consignments for their own account; failure to show correct name of purchasers and 
consignors; and issuing improper scale tickets. Respondents shall keep accounts and 
records as required by the Act. Respondents are suspended as registrants under the 
act for seven (7) days. 


Peter V. Train, for complainant. 
William J. Rawlings, Sioux City, lowa, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 CFR § 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practices applicable to this proceeding (7 CFR§ 1.138). 

Respondents admit the jurisdictional allegations in paragraph I of the 
complaint and specifically admit that the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purposes only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondents William S. Koedam, Sidney Koedam and Roger Koe- 
dam, hereinafter referred to as the respondents, are partners doing busi- 
ness as Sheldon Livestock Sales Company with their principal place of 
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business located at Sheldon, Iowa. Their mailing address is Sheldon 
Livestock Company, North “E” Avenue, Sheldon, Iowa 51201. 
2. Respondents are, and all times material herein were; 

(a) Engaged in the business of conducting and operating the Shel- 
don Livestock Sales Company stockyard, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of a market agency selling livestock in 
commerce on a commission basis at the stockyard and as a dealer buying 
and selling livestock in commerce for their own account. 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis and as a dealer to buy and sell 
livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the part- 
ies having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents William S. Koedam, Sidney Koedam, and Roger Koedam, 
individually, as partners with each other or with other persons, or 
through any corporate or other device in connection with their opera- 
tions subject to the Act, shall cease and desist from: 

1. Failing to deposit in their custodial account for shippers’ proceeds, 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
§ 201.42(c) ), an amount equal to the proceeds receivable from the sale 
of consigned livestock; 

2. Failing to otherwise maintain their custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR § 201.42); 

3. Permitting respondents’ auctioneers or weighmasters or other em- 
ployees performing duties of comparable responsibility in connection 
with the actual conduct of auction sales by the market agency, to pur- 
chase livestock out of consignments for gny purpose for their own ac- 
count; 

4. Preparing purchase invoices which fail to show the true and correct 
names of the purchasers; 

5. Issuing purchase invoices which showed incorrect consignors of the 
livestock; 

6. Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock; and 

7. Issuing scale tickets which do not: (a) show the name or initials of 
the weighmaster; (b) contain any record of zero balance checks being per- 
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formed every 15 minutes or 15 weighings whichever is completed first; 
and (c) adequately identify the buyer. 

Respondents shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
market agency and dealer subject to the Act, including true and correct 
copies of all purchase invoices and accounts of sale and accurate scale 
tickets containing all information required by the regulations. 

The respondents are suspended as registrants under the Act for a 
period of seven (7) days. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents: Provided, however that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 20,142) 


In re: JOHN BLOM. P&S Docket No. 5785. Decided October 3, 
1980. 


Market agency—Insufficient funds—Failing to pay when due—Consign- 
ment—Records—Bonding requirements—Suspended as registrant—Civil 
penalty—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds; failing to pay when due full purchase 
price of livestock; consigning livestock under other than true owner; causing false 
records to be maintained; and engaging in business without maintaining a bond. Re- 
spondent shall keep accounts and records as required by the Act. Respondent is sus- 
pended as a registrant under the Act for a period of 30 days and thereafter until he 
complies fully with the bonding requirements and is assessed a civil penalty of 
$1,000.00. 


Lydia Lizarribar, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint filed by the Deputy Administrator, 
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Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) John Blom, hereinafter referred to as the respondent, is an in- 
dividual whose principal place of business is R.R. 1, Rock Valley, Iowa 
51247. 

(2) Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency buying livestock on 
a commission basis in commerce and as a dealer buying and selling live- 
stock in commerce. 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis in commerce and as a dealer buy- 
ing and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the part- 
ies having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees, successors and assigns, in- 
dividually or through any corporate or other device in connection with 
his activities subject to the Act, shall cease and desist from: 

(1) Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count in which they are drawn to pay such checks; 

(2) Failing to pay when due the full purchase price of livestock pur- 
chased; 

(3) Consigning livestock under any name other than the true owner; 

(4) Causing false records to be maintained by persons subject to the 
Act; and 
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(5) Engaging in business in any capacity for which bonding is required 
under the Act without having and maintaining an adequate bond or its 
equivalent. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his businesses as a 
dealer and market agency subject to the Act including: 

(a) a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth; 

(b) a record of accounts receivable and accounts payable; 

(c) arecord of livestock received, shipped or disposed of daily; 

(d) allinformation pertaining to his country purchases and sales; 

(e) periodic inventories of all livestock on hand; and 

(f) regular bank account reconciliations. 

Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until such time as he shall demonstrate that he 
complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in compliance 
with such requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the expiration of the thirty 
(30) day period. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the re- 
spondent is assessed a civil penalty of $1,000.00. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,143) 


In re: CHARLES BOND and HENRY CALLAHAN. P&S Docket No. 
5789. Decided October 7, 1980. 


Dealer—Bonding requirements—Cease and desist—Consent 


Where respondents consented to the issuance of an order to cease and desist from engaging 
in business without maintaining a reasonable bond. 


Allan R. Kahan, for complainant. 
Respondents, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondents wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding. 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegation, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision, and submits that, 
insofar as respondents have now filed the required bond, no suspension 
is warranted. 


FINDINGS OF FACT 


1. Charles Bond and Henry Callahan, hereinafter referred to as re- 


spondents, are partners d/b/a B & C Cattle Co. Their business mailing ad- 
dress is Rt. # 2, Box 164K, Royston, Georgia 30662. 
2. Respondents are, and at all times material herein were: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account; and 
(b) Registered with the Secretary of Agricuture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the part- 
ies having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents Charles Bond and Henry Callahan, individually or as 
partners or through any corporate or other device, in connection with 
their activities subject to the Packers and Stockyards Act, shall cease 
and desist from engaging in any business in any capacity for which bond- 
ing is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining a 
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reasonable bond or its equivalent, as required by the Act and the regula- 
tions. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 20,144) 


In re: LARRY L. FALLER. P&S Docket No. 5760. Decided October 
7, 1980. 


Dealer—Insufficient funds—Failing to pay when due—Accounts and rec- 
ords—Cease and desist—Suspended as a registrant—Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds and failing to pay when due full pur- 
chase price for livestock. Respondent shall keep accounts and records as required by 
the Act. Respondent is suspended as a registrant under the Act for a period of seven 
days. 


Lydia Lizarribar, for complainant. 
Respondents, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
(7 U.S.C. 181 et seq.), by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


(a) Larry L. Faller, hereinafter referred to as the respondent, is an in- 
dividual whose mailing address is Box 766, Kaylor, South Dakota 57354. 
(b) Respondent is, and at all times material herein, was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the part- 
ies having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, his agents and employees, successors and assigns individ- 
ually or through any corporate or other device, in connection with his ac- 
tivities subject to the Act, shall cease and desist from: 

(1) Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit in the bank account on 
which they are drawn to pay such checks when presented for payment; 

(2) Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including: (a) monthly bank reconciliations; and (b) a 
correct listing of accounts receivable. 

Respondent is suspended as a registrant under the Act for a period of 
seven (7) days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,145) 


In re: H. D. “RABBIT” EDWARDS. P&S Docket No. 5732. Decided 
October 8, 1980. 


Insufficient funds—Failure to pay when due—Cease and desist—Consent 
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Where respondent consented to an order to cease and desist from issuing checks in pay- 
ment for livestock without maintaining sufficient funds and failing to pay when due 
the full purchase price of livestock. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
(7 U.S.C. 181 et seq.), by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


FINDINGS OF FACT 


1. H. D. “Rabbit” Edwards, hereinafter referred to as the respondent, 
is an individual whose mailing address is General Delivery, Sigurd, UT 
84657. 

2. Respondent is and at all times material herein, was engaged in the 
business of buying and selling livestock, in commerce for his own ac- 
count. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, his agents and employees, successors and assigns, in- 
dividually or through any corporate or other device, in connection with 
his activities subject to the Act, shall cease and desist from: 

(1) Issuing checks or drafts in payment for livestock purchased with- 
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out having and maintaining sufficient funds on deposit in the bank ac- 
count on which they are drawn to pay such checks or drafts; 

(2) Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,146) 


In re: PARTY PACKING CORPORATION. P&S Docket No. 5719. 
Decided October 10, 1980. 


Packer—Failure to pay when due—Bonding Reauirement—Cease and de- 
sist—Consent 


Where respondent consented to the issuance of an order to cease and desist from failing to 
pay when due full purchase price of livestock and failing to maintain a reasonable 
bond. 


Thomas C. Heinz, for complainant. 
James A. Locke, Harter, Secrest & Emery, Rochester, N.Y., for respondent. 


Decision by Victor W: Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Deputy Administrator, Packers and Stockyards, AMS, United 
States Department of Agriculture, alleging that the respondent has vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Amended Complaint and Notice of Hearing filed herein and specifi- 
cally admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. (a) Party Packing Corporation, hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Utica, New York, and with a mailing address at P.O. Box 772, Utica, 
New York 13502. 

(b) Respondent is, and at all times material herein was: 

(1) A packer, within the meaning and subject to the provisions of 
the Act; and 

(2) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, shall cease 
and desist from: 

1. Failing to pay, when due, the full purchase price of livestock. 


2. Purchasing livestock for slaughter, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the regu- 
lations. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. 

Copies of this decision and order shall be served upon the parties. 


(No. 20,147) 


In re: JOHN A. PRZYCHODZKI. P&S Docket No. 5733. Decided 
October 22, 1980. 


Dealer— Bonding Requirement—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in any business in commerce without maintaining a reasonable bond. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision and agrees to the 
entry of an order containing no provision for the suspension of respond- 
ent’s registration, because respondent is now in compliance with the 
bonding provisions of the Act and the regulations. 


FINDINGS OF FACTS 


1. John A. Przychodzki, hereinafter referred to as the respondent, is 


an individual whose mailing address is 555 Somers Lane, Chester, Penn- 
sylvania 19013. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in business as a market agency buying livestock on a 
commission basis; and 
(b) Registered with the Secretary of Agriculture as a livestock deal- 


er. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and its regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and the 
regulations. 
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The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 
Copies of this Decision shall be served upon the parties. 


(No. 20,148) 


In re: JAMES B. WATSON. P&S Docket No. 5811. Decided October 
24, 1980. 


Market agency, Dealer, unregistered—Insufficient funds—Failure to pay 
when due—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds and failing to pay when due the full 
purchase price for livestock. 


Thomas M. Walsh, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James B. Watson, hereinafter referred to as the respondent, is an 
individual whose principal place of business is Big Spring, Texas. 
Respondent’s mailing address is P.O. Box 947, Big Spring, Texas 79720. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of a market agency, buying livestock in 
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commerce on a commission basis for the L&H Packing Company, San 
Antonio, Texas; and 
(b) Engaged in the business of a dealer, buying and selling livestock 

in commerce for his own account. 

3. At all times material herein, respondent was not registered with 
the Secretary of Agriculture either as a market agency, to buy livestock 
in commerce, or as a dealer, to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent James B. Watson, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

(1) Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds, to pay such checks or 
drafts, on deposit in the accounts from which such checks or drafts are 
to be paid; and 

(2) Failing to pay, when due, the full purchase price for livestock. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,149) 


In re: DOYLE THOMAS PETERSON. P&S Docket No. 5812. Decided 
October 29, 1980. 


Market agency—Dealer—Insufficient funds—Bonding Requirement—Fail- 
ure to pay—Failure to pay when due—Cease and desist—Suspension— 
Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks while insolvent; engaging in business without maintaining a reasonable bond 
and failing to pay when due the full purchase price of livestock. Respondent is sus- 
pended as a registrant under the Act for a period of 30 days and thereafter until he 
complies fully with the bonding requirements and until he demonstrates that he is 
no longer insolvent. 


Allan R. Kahan, for complainant. 
Respondent, prose. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent’s financial 
condition does not meet the requirements of the Act and that the re- 
spondent willfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding. (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Doyle Thomas Peterson, hereinafter referred to as the respondent, 
is an individual whose home address is Box 454, 56 Mill Street, Dryden, 
New York 13053. Respondent was, until on or about January 1, 1980, 
operating the Iowa Falls Livestock Sales stockyard, whose business ad- 
dress was South River Street, Box 519 Iowa Falls, Iowa 50126. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock on a commission 
basis in commerce and buying and selling livestock for his own account; 
and 

(b) Registered with the Secretary of Agriculture as a market agency 
selling livestock on a commission basis under the name Iowa Falls Live- 
stock Sales, and as a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his operations under the Act, shall 
cease and desist from: 
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1. Issuing checks in payment for livestock purchased without having 
and maintaining funds on deposit and available in the bank account 
upon which checks are drawn to pay such checks when presented. 

2. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent. 

3. Failing to pay and failing to pay, when due, the full purchase price 
of livestock. 

Respondent is suspended as a registrant under the Act for 30 days and 
thereafter until he complies fully with the bonding requirements under 
the Act and the regulations and until he demonstrates that he is no long- 
er insolvent. When respondent complies fully with the bonding require- 
ments of the Act and demonstrates that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating the suspen- 
sion, after the 30 day period. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondent. 


ORDERS ISSUED BY ADMINISTRATIVE LAW JUDGES 
(No. 20,150) 


In re: HARRY VEALEY, JR. P&S Docket No. 5600. Decided Jan- 
uary 23, 1980. 


Suspension Terminated 


Decision by William J. Weber, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On November 16, 1979, an order was issued in the above-captioned 
matter which, among other things, suspended the respondent “as a regis- 
trant under the Act for a period of twenty (20) days and thereafter until 
he complies fully with the bonding requirements under the Act and the 
regulations.” Complainant has now received information that respond- 
ent has filed a reasonable and adequate bond and therefore, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued November 16, 1979, is hereby terminated, after the twenty (20) 
day period. The order shall remain in full force and effect in all other re- 
spects. 
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(No. 20,151) 


In re: DON HOBBS. P&S Docket No. 5746. Decided September 4, 
1980. 


Suspension Terminated 


Decision by John A. Campbell, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On July 23, 1980, an order was issued in the above-captioned matter 
which, among other things, suspended respondent under the Act 
“... until he complies fully with the bonding requirements under the 
Act and the regulations.” Complainant has now received information 
that the respondent has complied fully with the bonding requirements 
under the Act and the regulations. 

IT IS HEREBY ORDERED that the suspension provision of the order, 
issued July 23, 1980, is hereby terminated. The order shall remain in 
full force and effect in all other respects. 


(No. 20,152) 


In re: RICHARD L. HARDESTY and C. H. WHORLEY. P&S Docket No. 
5722. Decided September 25, 1980. 


Suspension Terminated 
Decision by John A. Campbell, Administrative Law Judge. 


SUPPLEMENTAL ORDER WITH RESPECT TO RESPONDENT 
C.H. WHORLEY 


On August 22, 1980, an order was issued in the above-captioned mat- 
ter which, in part, suspended respondent C. H. Whorley as a registrant 
under the Act for a period of 21 days and thereafter until he complied 
fully with the bonding requirements under the Act and the regulations. 

The 21 day period of suspension is now expired and respondent C. H. 
Whorley has demonstrated that he is in compliance with the bonding re- 
quirements. 

Accordingly, IT IS HEREBY ORDERED that the suspension provision 
of the order, issued August 22, 1980, is hereby terminated. The order 
shall remain in full force and effect in all other respects. 
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ORDER OF DISMISSAL 
(No. 20,153) 


In re: BEACON FOOD PRODUCTS CORP. P&S Docket No. 
5641. Complainant’s motion to dismiss is granted in order 
issued September 25, 1980, by John A. Campbell, Administrative 
Law Judge. 


ORDER ISSUED BY THE JUDICIAL OFFICER 
(No. 20,154) 


Inre:H.F. ALLEN. P&S Docket No. 3996. Decided September 23, 
1980. 


Suspension Terminated 
Decision by Donald A. Campbell, Judicial Officer. 


SUPPLEMENTAL ORDER 


On July 30, 1968, an order was issued in the above-captioned matter 
which, among other things, suspended respondent under the Act 
“... until he demonstrates that he is no longer insolvent.” Complainant 
has now received information that the respondent is no longer insolvent. 

IT IS HEREBY ORDERED that the suspension provision of the order, 
issued July 30, 1968, is hereby terminated. The order shall remain in 
full force and effect in all other respects. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,155) 


In re: FLETCHER PRODUCE, INC. PACA Docket No. 
2-5640. Decided September 2, 1980. 


Willful, repeated and flagrant violations of the Act—Failure to make full 
payment promptly—License revoked—Consent 


Where respondent consented to the issuance of an order charging respondent with willful, 
repeated and flagrant violations of the act by failing to make full payment promptly 
for perishable agricultural commodities. Respondent's license is revoked. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodies Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter re- 
ferred to as the “Act”), instituted by a complaint filed on August 25, 
1980, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period September 1979 through 
February 1980. Respondent purchased and accepted, in interstate and 
foreign commerce, 86 lots of fruits and vegetables, all being perishable 
agricultural commodities from 23 sellers, but failed to make full pay- 
ment promptly of the agreed purchase prices or balances thereof, in the 
total amount of $46,754.08. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, admitting all the material allegations in the com- 
plaint and consenting to the issuance of a decision and order in this case. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further pro- 
cedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Fletcher Produce, Inc., (hereinafter referred to as “Re- 
spondent”), is a Louisiana corporation whose address is 1501 Whitney 
Avenue, Gretna, Louisiana 70053. 

2. Pursuant to the licensing provisions of the Act, license number 
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790656 was issued to Respondent on January 12, 1979. This license was 
renewed annually, and next is subject to renewal on or before January 
12, 1981. 

3. As set forth more fully in paragraph 5 of the complaint, during the 
period September 1979 through February 1980, Respondent violated 
Section 2(4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, 
in interstate and foreign commerce, from 23 sellers 86 lots of fruits and 
vegetables, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $46,754.08. 


CONCLUSIONS 


Respondent has committed willful, repeated and flagrant violations of 
Section 2 (4) of the Act (7 U.S.C. 499b) by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, for 86 lots of 
perishable agricultural commodities as set forth in Findings of Fact 3 
above. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective September 15, 1980. 
The parties hereto have waived their rights to appeal from this order 


by signing below. 
Copies hereof shall be served upon the parties. 


(No. 20,156a) 


In re: R-B NATURAL FOOD PRODUCTS, INC., and SRECKO IVANO.- 
VICH. PACA Docket No. 2-5572. Decided July 9, 1980. 


Notice to Show Cause proceeding—Failure to pay promptly—License 
application denied—Default 


Andrew Y. Stanton, for complainant. 
Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a Notice to Show Cause proceeding why a license should not be 
denied to respondent R-B Natural Food Products, Inc. instituted under 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499 et seq.) (hereinafter, the “Act”). R-B Natural Food Products, 
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Inc. filed an application for a license on February 25, 1980. On March 
21, 1980, complainant, pursuant to section 4 (d) of the Act (7 U.S.C. 
499d (d) ) filed a Notice to Show Cause and Disciplinary Complaint di- 
recting R-B Natural Food Products, Inc. to show cause why it should not 
be denied a license due to violations of section 2 (4) of the Act (7 U.S.C. 
499b (4) ) committed by R-B Natural Food Products, Inc. and its Vice 
President, respondent Srecko Ivanovich. R-B Natural Food Products, 
Inc. and Srecko Ivanovich were served personally with the Notice to 
Show Cause and Disciplinary Complaint on April 11, 1980. The com- 
plainant has filed two Motions for a Default Decision. No response hav- 
ing been filed as a result of the Judge’s Ruling on Complainant’s Motions 
for a Default Decision, which was served on Respondents on June 26, 
1980, and the time for the filing of a proper answer having expired, the 
following Decision and Order is hereby issued without investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent R-B Natural Food Products, Inc. (hereinafter “R-B”) is 
a Michigan corporation, whose address is 7626 Auburn Road, Utica, 
Michigan 48087. 

2. Respondent, Srecko Ivanovich, is an individual whose business ad- 
dress is 7626 Auburn Road, Utica, Michigan. At the time of the transac- 
tions alleged in the Notice To Show Cause And Disciplinary Complaint, 
Srecko Ivanovich was Vice-President of R-B, and currently holds that 
position. 

3. As set forth in paragraph 8 of The Notice To Show Cause And 
Disciplinary Complaint, R-B, during the period September 1978 through 
February 1980, purchased and accepted from four sellers, in the course 
of interstate commerce, 14 lots of mushrooms, a perishable agricultural 
commodity, but failed to make full payment promptly therefor of the 
agreed purchase prices totalling $32,625.32. 

4. Asset forth in paragraph 9 of the Notice To Show Cause And Disci- 
plinary Complaint, Srecko Ivanovich, during the period April 1979 
through September 1979, purchased and accepted from two sellers, in 
the course of interstate commerce, eight lots of mushrooms, a perishable 
agricultural commodity, but failed to make full payment promptly 
therefore of the agreed purchase prices totalling $18,319.94. 

5. The actions of respondents, as set forth above, are in violation of 
section 2 (4) of the Act (7 U.S.C. 499b (4) ). 


CONCLUSIONS 


By reason of the violations of section 2 (4) of the Act referred to in 
paragraphs 4 and 5 above and set forth in detail in paragraphs 8 and 9 of 
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the Notice To Show Cause and Disciplinary Complaint, all being prac- 
tices of a character prohibited by the Act, and that R-B has failed to 
show cause why it should not be denied a license, R-B is unfit to engage 
in the business of a commission merchant, dealer or broker under the 
Act. 


ORDER 


The license application submitted by R-B Natural Food Products, Inc. 
is denied. 

This Order shall become effective on the eleventh day after the Deci- 
sion and Order becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice (7 CFR 1.142 and 1.145). 

Copies of the Decision and Order shall be served upon the par- 
ties. [See the following amended decision No. 20,156b for final 
order.—Ed.] 


(No. 20,156b) 


In re: R-B NATURAL FOOD PRODUCTS, INC. and STRECKO 
IVANOVICH. PACA Docket No. 2-5572. Decided July 30, 
1980. 


Notice to Show Cause proceedings—Willful, flagrant and repeated viola- 
tions of the Act—License application denied—Default 


Andrew Y. Stanton, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


ORDER RESCINDING STAY ORDER AND ISSUANCE OF 
AMENDED DECISIONS AND ORDER 


On April 15, 1980, and on April 28, 1980, the Complainant herein 
filed Motions for Decision as more fully set forth in “Ruling on Com- 
plainant’s Motions for a Default Decision,” filed June 24, 1980. On July 
9, 1980, the Administrative Law Judge issued a Decision and Order. The 
Hearing Clerk’s file indicates that said Decision and Order was sent to 
the Respondents on July 9, 1980, by certified mail. The Administrative 
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Law Judge, upon inquiry, was told on July 30, 1980, that the receipts 
for the certified mail had not been returned. 

On July 16, 1980, the Complainant filed a “Motion to Amend Decision 
and Order and Request for Stay Order.” Page two (2) thereof sets forth 
the statement: “A proposed Amendment to Decision and Order is at- 
tached hereto.” However, on July 30, 1980, no such attachment was in 
the Hearing Clerk’s file. 

On July 16, 1980, the Administrative Law Judge issued an Order 
Staying Decision and Order issued July 9, 1980. The Hearing Clerk’s file 
indicates that said Stay Order was served upon the Respondents on July 
21 and 22, 1980. Inasmuch as the five (5) days permitted therein for the 
filing of any responses have expired, and in view of the pleadings herein, 
the following Order is issued: 

It is hereby Ordered, Decreed, and Adjudged that: 

The Stay Order issued July 16, 1980, is rescinded and that 
page three (3) of the Decision and Order issued July 9, 1980, be 
amended as set forth in “Amended Page 3”: 


AMENDED PAGE 3 


5. The actions of respondents, as set forth above, are in violation of 
section 2 (4) of the Act (7 U.S.C. 499b (4) ). 
6. R-B Natural Food Products, Inc., and Strecko Ivanovich have com- 


mitted willful, flagrant and repeated violations of section 2 (4) of the 
Act. 


CONCLUSIONS 


By reason of the violations of section 2 (4) of the Act referred to in 
paragraphs 4, 5 and 6 above and set forth in detail in paragraphs 8 and 9 
of the Notice To Show Cause and Disciplinary Complaint, all being prac- 
tices of a character prohibited by the Act, and that R-B has failed to 
show cause why it should not be denied a license, R-B is unfit to engage 
in the business of a commission merchant, dealer or broker under the 
Act. 


ORDER 


The Respondents R-B Natural Food Products, Inc., and Strecko Ivan- 
ovich have committed willful, flagrant and repeated violations of section 
2 (4) of the Act. 

The license application submitted by R-B Natural Food Products, Inc., 
is denied. 

This Order shall become effective on the eleventh day after the Deci- 
sion and Order becomes final. 
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Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice (7 CFR 1.142 and 1.145). 

In all other respects the Decision issued July 9, 1980, remains the 


same. 
Copies hereof shall be served upon the parties. [The Decision and 


Order became final on September 6, 1980.—Ed.] 


(No. 20,157) 


In re: WHAMCO, INC. PACA Docket No. 2-5556. Decided August 
6, 1980. 


Willful, flagrant, and repeated violations of the Act—Facts and 
circumstances shall be published 


Andrew Y. Stanton, for complainant. 
Thomas G. Lovett, Jr., Thomson, Lovett, Wahflors & Moran, Ltd., Minneapolis, MN., 


for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.) (hereinafter 
referred to as the “PACA”), instituted by a complaint filed on February 
21, 1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period October 1978 through 
October 1979, respondent purchased and accepted in interstate com- 
merce from 10 sellers 66 lots of perishable agricultural commodities, but 
failed to make payment of the agreed purchase prices in the amount to- 
taling $190,969.25. 

A copy of the complaint was served upon respondent, and respondent 
filed an answer thereto on March 19, 1980. In such answer, respondent 
admitted the material facts alleged in the complaint, but denied that its 
failures to pay constituted willful, flagrant or repeated violations of the 
PACA and asserted that it had filed a petition in bankruptcy. However, 
the reasons asserted by respondent contesting complainant’s allegation 
of willful repeated and flagrant violations are not sufficient as a matter 
of law to excuse respondent from liability for the commission cf viola- 
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tions of section 2 (4) of the PACA (7 U.S.C. 499 (b) (4) ) as alleged in the 
complaint. Further, that respondent has filed a petition in bankruptcy 
does not warrant a stay of this proceeding. Therefore, there is no neces- 
sity for a hearing in this matter, and the following Decision and Order is 
hereby issued strictly on the basis of the pleadings, without further in- 
vestigation or hearing, pursuant to section 1.139 of the Rules of Practice 
(7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Whamco, Inc., is a corporation whose address is cur- 
rently clo W. A. Ogden, Route 2, Annandale, Minnesota 55302. 

2. Pursuant to the licensing provision of the Act, license number 
207206 was issued to respondent on February 18, 1975. This license was 
renewed through and including February 18, 1979. Pursuant to section 
4 (a) of the PACA (7 U.S.C. 499 (d) ), this license terminated on February 
18, 1980. 

3. Asis more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period October 1978 through October 1979, purchased 
and accepted 66 lots of perishable agricultural commodities from 10 
sellers in interstate commerce but failed to make payment of the agreed 
purchase prices totalling $190,969.25. 


CONCLUSION 


Respondent’s failure to pay 10 sellers a total of $190,969.25 for the 
purchase of 66 lots of perishable agriculture commodities in the course 
of interstate commerce, set forth in Finding of Fact 3 above, constitutes 
willful, flagrant and repeated violations of section 2 (4) of the PACA (7 
U.S.C. 499 (b) (4) ) for which the order below is issued. 


ORDER 


Respondent had committed willful, flagrant, and repeated violations 
of section 2 (4) of the PACA (7 U.S.C. 499 (b) (4) ). 

The facts and circumstances as set forth herein shall be published. 

Copies of this order shall be served upon the parties. 

This order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will become final without further proceedings thir- 
ty-five (35) days after service hereof unless appealed to the Secretary by 
a party to the proceeding within thirty (30) days after service as pro- 
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vided in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). [The Decision and Order became final on September 15, 
1980.—Ed.] 


(No. 20,158) 


In re: TOM CARAMAGNO & OCO., INC. PACA Docket No. 
2-5584. Decided July 23, 1980. 


Willful, flagrant and repeated violations of the Act—Facts and 
circumstances shall be published—Default 


Edward M. Silverstein, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “PACA”) instituted by a complaint filed, on April 21, 1980, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that, during the period July 1978 through July 1979, respondent pur- 
chased and accepted, in interstate commerce, from 5 sellers, 135 lots of 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchased prices, or balances thereof, in the total 
amount of $81,415.75. 

A copy of the complaint was served upon respondent on May 13, 1980, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.129; hereinafter “Rules of Prac- 
tice”). 


FINDINGS OF FACT 


1. Tom Caramagno & Co., Inc. (hereinafter referred to as “respond- 
ent”) is a Michigan corporation whose last known address is 2000 
Wilkins, Detriot, Michigan 48207. 

2. Pursuant to the licensing provisions of the PACA license number 
780540 was issued to respondent on January 13, 1978. This license was 
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renewed annually but terminated on January 13, 1980 when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1978 through July 1979, respondent failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, total- 
ling $81,415.75 for 135 lots of perishable agricultural commodities, pur- 
chased and accepted from 5 sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 135 transactions, set forth in Finding of Fact No. 3 above, con- 
stitutes willful, repeated and flagrant violation of section 2 of the PACA 
(7 U.S.C. 499b) for which the order below is issued. 


ORDER 


A finding has been made that respondent has committed willful, fla- 
grant and repeated violation of section 2 of the PACA (7 U.S.C. 499b), 
and the facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 


out proceedings 35 days after service thereof unless appealed to the Se- 
cretary by a party to the proceeding with 30 days after service as pro- 
vided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on September 22, 1980.—Ed.] 


(No. 20,159) 


In re: ROCK ISLAND FRUIT Co. PACA Docket No. 2-5496. De- 
cided August 15, 1980. 


Willful, repeated and flagrant violations of the Act—Facts and circum- 
stances shall be published 


Where respondent is charged with willful, repeated and flagrant violations of the Act for 
failure to make full payment promptly of agreed purchase price of perishable agri- 
cultural commodities purchased in interstate commerce. The facts and circum- 
stances shall be published. 


Edward M. Silverstein, for complainant. 
H. Reed Doughty, Rock Island, IL, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.; hereinafter the “PACA” or the “Act”), and the Regu- 
lations promulgated pursuant to the PACA (7 CFR 46.1 through 46.45). 

The proceeding was instituted by a complaint filed on October 30, 
1979, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges that the Rock Island Fruit Co. violated section 2 of the 
PACA (7 U.S.C. 499b) by receiving and accepting, in interstate com- 
merce, 43 lots of perishable agricultural commodities purchased from 3 
sellers having a value of $69,975.50, for which respondent failed to 
make full payment promptly of the agreed purchase prices. Respondent 
filed an answer, on November 23, 1979, in which it denied the substan- 
tive allegations of the complaint. 

An oral hearing was held on April 15, 1980, in Rock Island, Illinois. 
Complainant was represented by Edward M. Silverstein, Esquire, Office 
of the General Counsel, U.S. Department of Agriculture, Washington, 
D.C. Respondent was represented by H. Reed Doughty, Esquire, Rock Is- 
land Bank Building, 224 18th Street, Rock Island, Illinois. 


PERTINENT STATUTORY PROVISIONS 
1. Sec. 2 (4). 


It shall be unlawful in or in connection with any transaction in interstate or for- 
eign commerce— 


(4) For any commission merchant, dealer, or broker to make, for a fraudulent 
purpose, any false or misleading statement in connection with any transaction 
involving any perishable agricultural commodity which is received in interstate 
or foreign commerce by such commission merchant, or bought or sold, or con- 
tracted to be bought, sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated by such broker; or to 
fail or refuse truly and correctly to account and make full payment promptly in 
respect to any transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any specifica- 
tion or duty, express or implied, arising out of any undertaking in connection 
with any such transaction; [emphasis added] (7 U.S.C. 499b) 


Sec. 4 (a). 


(a) Whenever an applicant has paid the prescribed fee the Secretary, except as 
provided elsewhere in this Act, shall issue to such applicant a license, which shall 
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entitle the licensee to do business as a commission merchant and/or dealer and/or 
broker unless and until it is suspended or revoked by the Secretary in accordance 
with the provisions of this Act, or is automatically suspended under section 7 (d) 
of this Act, but said license shall automatically terminate on any anniversary 
date thereof unless the annual fee has been paid: Provided, That notice of the 
necessity of paying the annual fee shall be mailed at least thirty days before the 
anniversary date: Provided, further, That if the annual fee is not paid by the 
anniversary date the licensee may obtain a renewal of that license at any time 
within thirty days by paying the fee provided in section 3 (b) plus $5, which shall 
be deposited in the Perishable Agricultural Commodities Act Fund provided for 
by section 3(b): And provided further, That the license of any licensee shall 
terminate upon said licensee, or in case the licensee is a partnership any partner, 
being discharged as a bankrupt, unless the Secretary finds upon examination of 
the circumstances of such bankruptcy, which he shall examine if requested to do 
so by said licensee, that such circumstances do not warrant such termination; 
[emphasis added] (7 U.S.C. 499d) 


Sec. 8 (a). 


(a) Whenever (a) the Secretary determines as provided in section 6 that any com- 
mission merchant, dealer, or broker has violated any of the provisions of section 
2, or (b) any commission merchant, dealer, or broker has been found guilty in a 
Federal court of having violated section 14 (b) of this Act, the Secretary may 
publish the facts and circumstances of such violation and/or, by order, suspend 
the license of such offender for a period not to exceed ninety days, except that, if 
the violation is flagrant or repeated, the Secretary may, by order, revoke the li- 
cense of the offender. (7 U.S.C. 499h) 


PERTINENT REGULATIONS 
Sec. 46.2 (aa) 
‘Full payment promptly’ is the term used in the Act in specifying the period of 


time for making payment without committing, a violation of the Act. ‘Full pay- 
ment promptly,’ for the purpose of determining violations of the Act, means: 


* € &'o 2 


(5) Payment for produce purchased by a buyer, within 10 days after the day on 
which the produce is accepted; (7 CFR 46.2aa) 


FINDINGS OF FACTS 


1. Respondent, Rock Island Fruit Co., is a corporation whose last 
known address is P.O. Box 395, Rock Island, Illinois 61201. 

2. Pursuant to the licensing provisions of the PACA, license number 
721206 was issued to respondent on January 25, 1972. This license was 
renewed annually, but terminated automatically under the provisions of 
section 4 of the PACA (7 U.S.C. 499d) on June 8, 1978, when respondent 
was discharged in a bankruptcy proceeding. The bankruptcy proceeding 
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was initiated on March 13, 1978, when a voluntary petition, under the 
Bankruptcy Act, was filed with the United States District Court for the 
Southern District of Illinois. 

3. As more fully detailed in paragraph 5 of the complaint, during the 
period November 1977 through January 1978, the respondent received 
and accepted 43 lots of perishable agricultural commodities purchased 
from 3 sellers, in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the 
amount of $69,975.50. 


CONCLUSIONS 


Respondent's failure to make full payment promptly of the agreed pur- 
chase prices, as stated in Finding of Fact 3, constitutes willful, flagrant 
and repeated violations of section 2 of the Act (7 U.S.C. 499b). 


I 


Section 2 (4) of the Act (7 U.S.C. 499b (4) ) declares it unlawful for any 
commission merchant, dealer, or broker to fail to “make full payment 
promptly” of the purchase price of any perishable agricultural commod- 
ity purchased in interstate commerce. The complaint alleges that the re- 
spondent violated that provision by failing to make full and prompt pay- 
ment of the agreed purchase prices, or balances thereof, with respect to 
43 lots of perishable agricultural commodities purchased, received, and 
accepted, in interstate commerce, from 3 sellers having a value of 
$69,975.50. The respondent, in its answer, denied this allegation, but at 
the hearing admitted its indebtedness. See Hearing Transcript pp. 33- 
35. Furthermore, respondent’s Exhibit 1 is an attestation to the fact that 
respondent’s debt remains, and will remain, unpaid. 

Respondent’s Exhibit 1 is a letter, dated February 12, 1980, which re- 
spondent’s counsel had sent to the bankruptcy Trustee inquiring about 
the status of the bankrupt corporation. On that letter, the Trustee had 
appended his comment that the respondent’s creditors would, at best, 
probably receive only 33 1/3% to 50% of the amounts due them. The 
record does not reflect that any payments have been made. 

The record of the hearing does reflect that Rock Island Fruit is in- 
debted to sellers to it of perishable agricultural commodities in, at least, 
the amount of $69,975.50 as alleged in the complaint. That figure is also 
substantiated by complainant’s Exhibit 2. This failure to pay is clearly in 
violation of the prohibitions of section 2 of the Act. Atlantic Produce, 35 
A.D. 1631, 1639 (1976), affd., 568 F.2d 772 (CA 4, 1978), cert. den., 439 
U.S. 819 (1978). The failure to pay for 43 separate transactions consti- 
tutes flagrant and repeated violations of the PACA. G. Steinberg & Son, 
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32 A.D. 236, 243-244 (1973), aff'd sub nom., George Steinberg and Son, 
Inc. v. Butz, 491 F.2d 988 (CA 2, 1975) cert. den., 419 U.S. 830; J. H. 
Norman & Sons Distributing Co. , 37 A.D. 705. 


Respondent argues, at page 2 of its brief, that the: 


failure to pay for the 43 separate transactions does not, in and of itself, constitute 
flagrant and repeated violations of the PACA in light of the fact that the failure 
to make such payments was all within a very limited period of time just prior to 
the filing of the respondent’s bankruptcy petition. 


Respondent’s argument in this regard is without substance. The 43 
violations were clearly repeated. Likewise, the failure of respondent to 
pay the accounts that led to the bankruptcy proceeding was a flagrant 
violation of the Act. The Judicial Officer has ruled on numerous occa- 
sions that such violations as were committed by respondent were fla- 
grant and repeated. These rulings have also been upheld by the review- 
ing courts. George Steinberg and Son, Inc. v. Butz, 491 F.22 988 (CA 2, 
1974) and Zwick v. Freeman, 373 F.2d 110, 115 (CA 2, 1967), cert. den., 
389 U.S. 835 (1967). 

Respondent’s brief also claims that the violations were not willful. A 
violation is willful, within the meaning of the Administrative Procedure 
Act (5 U.S.C. 558), if, irrespective of evil motive or erroneous advice, a 
person intentionally does an act prohibited by a statute or if a person 
carelessly disregards the requirements of a statute. King Midas Packing 
Co., 34 A.D. 1879 (1975); G. Steinberg & Sons, supra, 32 A.D. at 263- 
269; Goodman v. Benson, 286 F.2d 896, 900 (CA 7, 1961). The testi- 
mony of respondent’s witness is clear that respondent was aware of fi- 
nancial difficulties, that respondent permitted its major supplier to pro- 
vide it an oversupply of produce, and that respondent operated in this 
manner until respondent declared bankruptcy. Hearing Transcript pp. 
33-44. It was further testified that the corporation was undercapitalized. 
Hearing Transcript pp. 49-50. Under these circumstances, respondent 
was clearly operating in careless disregard of the payment requirements 
of the Act, and consequently, respondent’s violations were willful. 


II 


Complainant seeks a finding that respondent committed willful, fla- 
grant, and repeated violations of the Act and that such finding be pub- 
lished. Support for the issuance of such finding is found in the testimony 
of Mr. James R. Frazier at Hearing Transcript pp. 13-17. There, all of 
the factors which entered into complainant’s consideration of the matter 
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are discussed. Among those factors are included: number of violations; 
seriousness of violations; impact of violations on the industry as a whole; 
and the interests of the Secretary in ensuring that the trust relationship 
which exists between members of the industry, the basis for virtually 
every transaction in this industry, is maintained. Taking all these 
factors into consideration, the finding and order sought by complainant 
is granted. 


ORDER 


The respondent has committed repeated, flagrant and willful viola- 
tions of § 2 of the Act (7 U.S.C. 499b). The facts and circumstances as 
set forth herein shall be published. 

Copies hereof shall be served upon the parties. 

This Order shall be effective on the eleventh day after this Decision 
and Order become final. 

This Decision and Order shall become final and effective thirty-five 
days after service hereof unless appealed to the Judicial Officer within 
thirty days after service (7 CFR 1.139 and 1.145). [The Decision and 
Order became final on September 23, 1980.—Ed.] 


(No. 20,160) 


In re: R. G. BULLOCK PRO., Co. PACA Docket No. 2-5664. De- 
cided October 27, 1980. 


Failure to make full payment promptly—Willful, repeated and flagrant 
violations of the Act—Suspension—Consent 


Where respondent consented to an order suspending respondent's license for a period of 30 
days for failure to make full payment promptly. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


1. Among the factors not considered here was the effect of such a finding on those re- 
sponsibly connected with respondent corporation. Such a factor is not material or relevant 
to this proceeding. In re: Baltimore Tomato Company, Inc.,____ A.D. ____, PACA Docket 
No. 2-5347, March 6, 1980. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the PACA), instituted by a complaint filed on October 20, 
1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges that during the period July 1979 through August 1979, 
Respondent, acting as an agent for two sellers, sold, in interstate com- 
merce, 11 lots of watermelons, collected the net proceeds therefor but 
failed to account truly and correctly, and failed to make full payment 
promptly, to the sellers the net proceeds in the amount of $4,201.19. 

A copy of the complaint was served upon Respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is, therefore, issued without further procedure or hearing, pursu- 
ant to Section 1.138 of the Rules of Practice (7 CFR 1.138). 


FINDINGS OF FACT 


1. Respondent, R. G. Bullock Pro. Co., is an individual proprietorship 
owned and operated by Rufus George Bullock, Jr., whose address is 12 


Produce Market, Thomasville, Georgia 31792. 

2. Pursuant to the licensing provisions of the PACA, license number 
190787 was issued to Respondent on March 10, 1961. This license has 
been renewed annually, presently is in effect, and next is subject to re- 
newal on or before March 10, 1981. 

3. The Secretary has jurisdiction over Respondent and the subject 
matter involved herein. 

4. As set forth in paragraph five of the Complaint, during the period 
July 1979 through August 1979, Respondent, acting as an agent for two 
sellers, sold, in interstate commerce, 11 lots of watermelons, a perish- 
able agricultural commodity, and realized the proceeds therefore but 
failed to account truly and correctly, and failed to make full payment 
promptly to the sellers in the amount of $4,201.19. 

5. Respondent has made full restitution to the sellers the amounts due 
in respect to the transactions set forth in Findings of Fact 4. 

6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the initial Decision by the Ad- 
ministrative Law Judge. 
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CONCLUSIONS 
Respondent’s failures to account truly and correctly and to make full 
payment promptly of the net proceeds due the sellers as set forth in the 


Finding of Fact 4, above, constitute willful, repeated, and/or flagrant 
violations of Section 2 of the PACA (7 U.S.C. 499b). 


ORDER 


Respondent's license is suspended for 30 days. 
This Order shall become effective November 5, 1980. 
Copies hereof shall be served upon the parties. 
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REPARATION PROCEEDINGS 
(No. 20,161) 


MAGGIO, INC. v. FIRST NATIONAL STORES, INC. PACA Docket No. 
2-5483. Decided January 28, 1980. 


Secretary lacks jurisdiction—Dismissal—Counterclaim—Dismissal 


Edward M. Silverstein, Presiding Officer. 
Ralph Cassady, Los Angeles, CA, for complainant. 
James J. Doody, IIT, Hartford, CT, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). An informal 
complaint was filed on September 18, 1978, and a formal complaint on 
May 10, 1979, in which complainant sought reparation against respond- 
ent for its alleged failure to truly and correctly account for one car of 
cantaloupes, to wit car number SPFE 453457, shipped in interstate com- 
merce on July 5, 1976. Respondent filed an answer to the formal com- 
plaint on September 4, 1979, which contained a counterclaim against 
complainant in connection with a transaction, in interstate commerce, 
involving one car of cantaloupes, to wit car number UPFE 452882, 
shipped on July 3, 1976. Inasmuch as both the complaint and the 
counterclaim, on their face, involved alleged causes of action which 
arose more than nine months before the parties filed their claims with 
the Secretary, the Presiding Officer issued a notice for the parties to 
show cause why the complaint and the counterclaim should not be dis- 
missed. Each party responded to this notice and, after service, also re- 
plied to the document filed by the other party. For the reasons detailed 
below, we find that the complaint and counterclaim were each filed more 
than nine months after the respective causes of action accrued, that the 
Secretary of Agriculture lacks jurisdiction over these matters, and that, 
therefore, the complaint and counterclaim each should be, and are, dis- 
missed. Immokalee Vegetable v. Rosenthal, 29 Agric. Dec. 483 (1970); 
W. T. Onley Canning Co. v. Trappe Frozen Foods, 28 Agric. Dec. 735 
(1969). 

Before the Secretary has jurisdiction, pursuant to the Act, over a cause 
of action four requirements must be met. They are: (1) the cause of 
action must involve a perishable agricultural commodity (7 U.S.C. 
499a (4) ); (2) the sale or purchase of which involves interstate commerce 
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(7 U.S.C. 499a (8) ); (3) the cause of action must be stated against a li- 
censee under the Act or someone operating subject to license (7 U.S.C. 
499d (a) ); and (4) the person complaining must petition the Secretary 
within nine months after the cause of action accrues (7 U.S.C. 499f (a) ). 
Jebavy-Sorenson v. Lynn Foods, 32 Agric. Dec. 529 (1973). It is the last 
of these jurisdictional requirements that concern us here. A cause of 
action accrues when “the event occurs and not at the time when a com- 
plainant discovers the facts or learns of his rights thereunder [Emphasis 
supplied].” Freshpict Foods v. Consumers Produce, 29 Agric. Dec. 163, 
164-165 (1970) and cases cited therein. Inasmuch as the nine month 
filing requirement is a limit on jurisdiction, it is of more consequence 
than a statute of limitation and cannot be altered. Cadenasso v. Califor- 
nia-Mexico Distributing Co., 2 Agric. Dec. 751 (1943). 


A. The Complaint. 


As noted above, the complaint in this action concerns car no. SPFE 
453457 shipped, in interstate commerce, on July 5, 1976. The complaint 
was initially made to the Secretary on September 18, 1978—some 26 
months after shipment. Complainant attempts to explain away its tardi- 
ness in filing in a somewhat convoluted manner. This explanation need 
not overly concern us here because the facts submitted by the parties 


make clear when the complainant’s cause of action accrued. The first of 
these facts is that respondent rejected car no. SPFE 453457 on July 15, 
1976. This rejection is confirmed by the respondent’s July 15, 1976 tele- 
gram to Conrail and also by the broker’s “Confirmation of Sale and In- 
voice,” No. 16738, dated July 16, 1976, issued by Ben Ryburn, Inc., P.O. 
Box 187, Salinas, California. Inasmuch as respondent rejected the ship- 
ment on July 15, 1976, complainant’s cause of action clearly accrued on 
that day. This question only becomes blurred when mixed with the facts 
concerning car no. UPFE 452882. It is apparent that respondent ac- 
cepted and paid complainant in full for the contents of car No. UPFE 
452882 and that respondent initiated a claim against the carrier for this 
latter shipment. Unfortunately, the bill for the shipments on both car 
no. SPFE 453457 and car no. UPFE 452882 was, to the penny, exactly 
the same. Evidently, there arose some confusion on the part of complain- 
ant but the evidence in the record clearly indicates that the cantaloupes 
in car No. SPFE 453457 were properly rejected, and that those in car 
No. UPFE 452882 were paid for, by respondent. On the basis of the 
facts, as we pointed out above, it is clear that any cause of action which 
complainant may have had with regard to car No. SPFE 453457 accrued 
on or about July 15, 1976. Bailin v. Durso Produce Co., 22 Agric. Dec. 
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728, 732 (1063). Its complaint, filed September 18, 1978, was not timely 
and, the Secretary lacking jurisdiction over the matter, the complaint is 
dismissed. 

Before closing, further comment need be made with regard to com- 
plainant’s theory as to when its cause of action accrued. Under complain- 
ant’s theory, its cause of action could not have accrued any earlier than 
June 5, 1978 when the Southern Pacific Transportation Company de- 
nied its claim No. 22104 because: “Shipment was not abandoned and 
shipper unable to furnish statement showing amount of proceeds real- 
ized from sale.” However, there is no connection made in the record be- 
tween that claim and car No. SPFE 453457. Furthermore, the record 
clearly reflects, as we noted above, that respondent rejected car no. 
SPFE 453457 and never exercised dominion or control over it. We can- 
not, nor do we try, to judge or explain the denial of complainant’s claim 
by the Southern Pacific Transportation Company. The claim may not be 
related to car No. SPFE 453457; if it was, the denial may be plainly 
wrong. All we say is, based on the record before us, the complaint filed 
on September 18, 1978 was filed more than nine months after complain- 
ant’s cause of action accrued and, therefore, it must be dismissed for lack 
of jurisdiction. 


B. Counterclaim 


Respondent’s counterclaim involves car no. UPFE 452882. This ship- 
ment of cantaloupes was accepted (albeit under protest), and paid for, by 
respondent. Inasmuch as the shipment was damaged in transit, respond- 
ent filed a claim with the Southern Pacific Transportation Company. 
For some reason, although it had received payment from respondent, 
complainant also filed a claim on this car with the carrier. By letter 
dated June 21, 1977, Southern Pacific asked the parties to determine 
which held the claim rights. On December 12, 1977, Conrail notified the 
parties that, unless one claim was withdrawn within thirty days, both 
would be denied because “[clarriers are not in a position to deal with 
more than one claimant.” Respondent requested that complainant with- 
draw its claim but complainant refused. Although there is no evidence 
establishing a specific date for the action, at some time after December 
12, 1977, the claims of complainant and respondent as to car No. UPFE 
452882 were denied by the carrier for the reason indicated above. Pre- 
sumably this was done on or about January 12, 1978. 

Therefore, if respondent had any cause of action with regard to car No. 
UPFE 452882, it accrued on or about January 12, 1978. Respondent 
first registered its claim for damages against complainant with the Sec- 
retary in a letter received February 16, 1979. This was over 13 months 
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after the carrier denied its claim. Therefore, the counterclaim, as was 
the complaint, was filed beyond the statutory filing period. The Secre- 
tary thus lacks jurisdiction over the counterclaim and it is dismissed. 

Respondent further theorizes that the nine months limitation is not 
applicable to counterclaims. That this theory is incorrect is apparent. 
Lubet Produce v. Gordon Scharping, 5 Agric. Dec. 570 (1946); W. T. 
Onley Canning Co. v. Trappe Frozen Foods, supra 28 Agric. Dec. 735. 
There is one exception to this rule which occurs when the counterclaim 
arises out of the same transaction noted in the complaint and the coun- 
terclaim is an attempt to establish recoupment or reduction in the rep- 
aration award. Ricks Fertilizer Co. v. M. Dunn & Co., 5 Agric. Dec. 194 
(1946). Since, the counterclaim here arises out of a transaction distinct 
from that involved in the complaint, even had the complaint been timely 
filed, the counterclaim would have been dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this Order shall be served upon the parties. 


(No. 20,162) 


PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACKING, 
INC, PACA Docket No. 2-5516. Decided July 11, 1980. 


Order to Show Cause 


Where complainant is given 30 days to show cause why its complaint should not be dis- 
missed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER TO SHOW CAUSE 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a, et seq.), a timely complaint was 
filed in which complainant seeks to recover $5,407.56 from respondent 
in connection with a transaction, in foreign commerce, involving one 
carload of Extra Fancy apples. Respondent filed a timely answer in 
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which, along with denying any liability towards complainant, counter- 
claimed, in connection with the same transaction, for $14,994.00 which 
it claims complainant still owes to it. 

We note, for the record, that respondent is licensed pursuant to the 
PACA and is a Washington corporation. It is also noted that complain- 
ant is a Canadian corporation, is not a resident of the United States, and 
is not licensed pursuant to the PACA. Although, it is not required that a 
complainant be licensed under the PACA, section 6 (e) does place a bur- 
den upon complainants who are not residents of the United States. 

Section 6 (e) of the PACA provides as follows: 


In case a complaint is made by a nonresident of the United States, the complainant 
shall be required before any formal action is taken on his complaint, to furnish a bond 
in double the amount of the claim conditioned upon the payment of costs, including a 
reasonable attorney’s fee for the respondent if the respondent shall prevail, and any 
reparation award that may be issued by the Secretary of Agriculture against the com- 
plainant on any counter claim by respondent: Provided, That the Secretary shall have 
authority to waive the furnishing of a bond by a complainant who is a resident of a 
country which permits the filing of a complaint by a resident of the United States 
without the furnishing of a bond. 


The provision was enacted as part of the original legislation in 1930 
(46 Stat. 534) and was amended in 1934 (48 Stat. 586,587) and 1937 (50 
Stat. 728). It seems clear that the legislative intent, in enactment of this 
section, was to protect resident licensees against abusive process by non- 
residents. 72 Cong. Rec. 8551 (1930). While originally the bond was 
merely to be conditioned upon payment of a respondent's costs, in 1937, 
section 6 (e) was amended to provide that the bond was also to be condi- 
tioned upon payment of any reparation award which might result from a 
respondent’s counterclaim. H. Rep. No. 915, 75th Cong., 1st Sess. (1937) 
3. The legislative history of the section also seems to make it clear that 
the failure of a non-resident to post such a bond denies the Secretary 
jurisdiction to hear its formal complaint. H. Rep. No. 489, 73d Cong., 2d 
Sess. (1934) 3. 

The purpose of section 6 (e) seems clear: non-resident complainants 
who seek the benefit of the PACA subject themselves also to the Secre- 
tary’s jurisdiction and must, since the Secretary lacks enforcement 
power over them, and the respondent would find it difficult to collect an 
award, prove their ability to satisfy reparation awards or awards for fees 
and expenses by the posting of a bond. 

The record of this proceeding does not reflect that the complainant has 
posted the bond which it is apparently required to do by section 6 (e). Al- 
though respondent did not plead this matter, since section 6 (e) raises a 
jurisdictional question, the issue is raised sua sponte. This show cause 
proceeding is, therefore, initiated. 
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Complainant shall, within 30 days of receipt of this Order, show cause 
why its complaint should not be dismissed because of its failure to post a 
bond. 


(No. 20,163) 


AKERS MARKETING CO., INC., uv. ANTHONY LOBUE PACKING 
Co. PACA Docket No. 2-5412. Decided September 4, 1980. 


Grower’s agent, exceeded authority—Breach of contract—Damages— 
Counterclaim—Commission, failure to pay 


Where complainant, as grower’s agent, charged respondent with failure to pay their com- 
mission and where respondent charged complainant with breach of contract for ex- 
ceeding agents authority, resulting in damages to respondent. Complainant granted 
reimbursement in the amount of $6,278.33. The counterclaim is granted respond- 
ent. 


Diane L. Langton, Presiding Officer. 
Scot Erdbacher, Salinas, CA., for complainant. 
Donald Germino, Los Bonos, CA.., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $6,906.44. The dispute in question 
involved an employment contract, whereby respondent engaged com- 
plainant as a grower’s agent to negotiate sales of respondent’s canta- 
loupes, a perishable agricultural commodity, contemplated to be shipped 
in interstate commerce during the 1978 summer cantaloupe season. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and requesting an oral hearing. Subsequently, re- 
spondent filed a motion for leave to file an amended answer, which mo- 
tion was granted over complainant’s objection. In respondent’s answer, 
respondent counterclaimed for an alleged breach by complainant of the 
same aforementioned employment contract to the amount of 
$41,845.64. Complainant filed a reply and requested an oral hearing. 
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An oral hearing was held in San Francisco, California, on February 19, 
1980, at which time both parties were represented by counsel. Three wit- 
nesses testified at the hearing, one for complainant and two for respond- 
ent. Subsequent to the hearing, both parties filed a brief and a claim for 
fees and expenses incurred in connection with the oral hearing. 


FINDINGS OF FACT 


1. Complainant, Akers Marketing Co., Inc., is a corporation whose ad- 
dress is Post Office Box B, Nogales, Arizona 85621. At the time of the 
transaction in dispute, complainant was licensed under the Act. 

2. Respondent, Anthony LoBue, is an individual, doing business as, 
LoBue Packing Co., whose address is 111 G Street, Post Office Box 
1386, Los Banos, California 93635. At the time of the transaction in dis- 
pute, respondent was licensed under the Act. 

3. At the time in issue, Marion, Sig, and Pete Sanchez, doing business 
as the Ranchero Packing Company, were in the process of purchasing 
LoBue Packing Company. The agreement for the 1978 cantaloupe pack- 
ing season was that the Sanchez brothers were to grow one/half of the 
cantaloupes and Anthony LoBue would grow the other half of the canta- 
loupes and, in addition, would be responsible for getting all of the canta- 
loupes to the packing shed and ready to market. 

4. On or about the month of May or June 1978, during a telephone 
conversation, in contemplation of perishable goods passing through in- 
terstate or foreign commerce, complainant’s spokesperson, Brent Akers, 
and Anthony LoBue, on behalf of respondent, entered into an oral con- 
tract, whereby complainant agreed to be respondent’s growers agent 
during the 1978 summer cantaloupe packing and shipping season. Com- 
plainant’s primary responsibility was to negotiate the sales of respond- 
ent’s cantaloupes. As compensation, respondent was to pay complainant 
7 cents per package sold. Complainant also agreed to perform the follow- 
ing duties; to handle all complaints, price adjustments, allowances and 
rejections; to consult with H. P. Parker & Son, railroad claim specialist, 
concerning all railroad claims; to keep respondent advised of the canta- 
loupe market; to work in conjunction with the shed person to improve 
the quality and pack of the cantaloupes prior to shipment; to aid in the 
collection of bills. 

5. On or about July 12, 1978, complainant began negotiating sales 
and performing its other duties for respondent. Complainant continued 
in respondent’s employment as its grower’s agent until on or about Octo- 
ber 2, 1978, the approximate final shipping date of respondent’s canta- 
loupes. 
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6. Complainant negotiated sales for respondent’s account to a total 
amount of 329,590 packages of cantaloupes. 

7. On August 5, 1978, at 11:45 a.m. complainant first received infor- 
mation through industry rumor that Worldwide, also known as Food 
Fair, one of the accounts to which complainant had been selling, was ex- 
periencing financial difficulties. In turn, complainant told Shirley 
Mendez, respondent’s office manager, about Worldwide’s financial con- 
dition. 

8. On Monday, August 7, 1978 complainant contacted an employee of 
the Bluebook. The Bluebook is a private trade publication that lists each 

«perishable produce firm’s reputation, including their financial reliabil- 
ity. Mr. Dillingham, of the Bluebook, advised complainant that World- 
wide had borrowed $28 million to pay its debts. Complainant then had 
conversations with Marion and Sig Sanchez, and Anthony LoBue, about 
Worldwide’s financial condition. 

9. On August 15, 1978, Anthony LoBue called a meeting in his office 
on respondent’s business premises, at which meeting Marion Sanchez, 
Brent Akers, Shirley Mendez, and Anthony LoBue were present. It was 
mutually agreed that respondent firm would discontinue selling to 
Worldwide in light of Worldwide’s poor financial condition and poten- 
tial bankruptcy and complainant was so instructed. Respondent made no 
sales to Worldwide during the approximate period of July 22, 1978, to 
September 2, 1978. 

10. On or about September 2, 1978, Brent Akers told Anthony LoBue 
that he felt Worldwide had become more financially stable and, as a re- 
sult, recommended that respondent resume sales to Worldwide. Where- 
upon, Anthony LoBue called a meeting in his office at respondent’s place 
of business, at which meeting Marion Sanchez, Brent Akers, Shirley 
Mendez, and Anthony LoBue were present. At that meeting it was mu- 
tually agreed that respondent would resume selling Worldwide. How- 
ever, Anthony LoBue specifically conditioned any future sales to World- 
wide on the basis that respondent’s accounts receivable from Worldwide 
were never to exceed $15,000 at any one time and so instructed com- 
plainant. 

11. Respondent made sales to Worldwide, which sales were nego- 
tiated by complainant, from the period September 2, 1978 through Sep- 
tember 23, 1978, for which sales payment was to be received by respond- 
ent during the period September 25, 1978 to October 17, 1978. 

12. On or about September 25, 1978, Shirley Mendez noticed that the 
amount of respondent’s sales to Worldwide had been escalating dramati- 
cally far beyond the $15,000 sales limit that had been imposed. Where- 
upon, Ms. Mendez asked complainant if they were selling to Worldwide 
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again. Complainant did not respond to the question. Ms. Mendez under- 
stood complainant’s lack of response to mean that he had permission to 
sell to Worldwide without any regard to financial limits. 

13. On or about September 29, 1978, Ms. Mendez became concerned 
when she noticed that sales from respondent to Worldwide had reached 
$69,157.72. Whereupon, she approached Anthony LoBue in respond- 
ent’s packing shed and told him of respondent’s unreimbursed sales out- 
standing to Worldwide. 

14. Immediately upon notification by Ms. Mendez of the unreim- 
bursed sales to Worldwide, Anthony LoBue went into Brent Akers’ sales 
office and asked to speak with him. Marion Sanchez, Sig Sanchez, Brent 
Akers, Anthony LoBue, and Shirley Mendez were present during this 
meeting, which was held in Anthony LoBue’s office. Mr. LoBue told 
those present that sales had been made to Worldwide in the total 
amount of $69,157.72. Mr. LoBue asked Mr. Akers why he had exceeded 
the unreimbursed sales limitation of $15,000 imposed upon him con- 
cerning Worldwide. Mr. Akers replied that he had made those sales be- 
cause he had believed that Worldwide was once again financially secure. 

15. Respondent firm terminated its packing season on October 1, 
1978. 

16. On or about October 3, 1978, complainant first became aware of 
Worldwide’s bankruptcy. The banks from which Worldwide had re- 
ceived loans recalled their loans, which action automatically forced 
Worldwide into bankruptcy. 

17. On or about October 5, 1978, respondent gave complainant a 
check for $5,000, as partial payment of complainant’s commission for 
selling respondent’s cantaloupes. The balance was to be paid on Novemb- 
er 15, 1978. 

18. In total, complainant sold packages for respondent at 7 cents com- 
mission per package for a total amount of $23,711.30. In accordance 
with their employment contract, respondent has paid complainant 
$16,164.86, leaving a balance due complainant of $6,906.44. Respond- 
ent paid complainant in the following installments: 


$4,263.42 on 7/22/78 
$2,834.72 on 7/31/78 
$4,066.72 on 8/28/78 
$5,000.00 on 10/5/78 


19. Worldwide continues to owe respondent, for cantaloupes bought 
during the 1978 packing season, a total amount of $56,845.64. 

20. On October 2, 1978 Worldwide, also known as Food Fair, filed a 
petition under Chapter XI in the U.S. District Court, Southern District 
of New York, Bankruptcy Court (Claim No. 78 B 1765). Respondent 





1188 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 39 A.D. 1184 


filed a claim for recovery in this bankruptcy proceeding in the amount of 
$56,845.64 from Food Fair, Inc. The confirmation of Food Fair’s Plan of 
Arrangement remains pending. 

21. An informal complaint was filed December 8, 1978, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The evidence is clear that respondent and complainant entered into a 
contract whereby respondent agreed to employ complainant as its grow- 
er’s agent for the 1978 cantaloupe season. Complainant alleges that 
while it performed its duties as respondent’s grower’s agent, respondent 
has not paid complainant the total remuneration of 7 cents per package 
sold. In response, respondent stated that it did not pay complainant the 
remaining amount of commission due him to the amount of $6,906.44, 
because complainant breached its contract to respondent causing re- 
spondent damage to the amount of $41,854.64. Respondent has counter- 
claimed for this amount, and more specifically contests that such dam- 
age was caused respondent, when complainant exceeded its express 
authority by selling to a financially unstable buyer (Worldwide) canta- 
loupes in the amount of $56,845.64. Not only did complainant have ac- 
tual knowledge that this buyer was financially unstable prior to nego- 
tiating these sales and therefore was negligent, but respondent had also 
imposed upon complainant a $15,000.00 limitation of sales to World- 
wide, which limitation complainant disregarded. However, as respond- 
ent had given complainant actual authority to sell Worldwide to the 
amount of $15,000 outstanding at any one time, respondent alleges that 
complainant is liable for damage only to the amount of $41,845.64 
($56,845.64 —$15,000=41,845.64). 

Complainant's role in its contract with respondent was that of a grow- 
er’s agent. The duties of a grower’s agent are set out in 7 CFR 46.32. The 
following subsections of that section, as are applicable to the case at 
hand, are set forth in pertinent part as follows: 


(f) Negligence of agent. A growers’ agent may be held liable for any loss or damage 
resulting to the growers due to his negligence or failure to perform any specification 
or duty, express or implied, arising out of any undertaking in connection with trans- 
actions subject to the act. 


(g) Responsibility for payment. An agent is not responsible for the payment by the 
buyer who has purchased the growers’ produce on credit, unless he guarantees pay- 
ment or is negligent in extending credit. Agreement to collect from the buyer and re- 
mit to his principal is not a guarantee by the agent that the agent will pay if the 
buyer does not pay. 
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At hearing and on brief complainant specifically delineated its history 
of dealing with Worldwide during the 1978 cantaloupe season. Com- 
plainant admitted that it became aware of Worldwide’s financial insta- 
bility on August 5, 1978, whereupon complainant and respondent mu- 
tually agreed that no further sales would be made to Worldwide. It is un- 
controverted that no sales were made to Worldwide during the period of 
July 22, 1978 to September 2, 1978. However, on September 2, 1978, re- 
spondent and complainant’s rendition of that day’s occurrences are in 
direct conflict. 

At hearing, Brent Akers, testifying for complainant, stated that re- 
spondent had never imposed a limit upon complainant’s sales to World- 
wide. However, Anthony LoBue and Shirley Mendez, testifying for re- 
spondent, stated that a $15,000.00 limit was specifically imposed upon 
Mr. Akers during a meeting on or about September 2, 1978. While the 
testimony of respondent and complainant is contradictory, we find the 
veracity of respondent’s testimony more reliable. Therefore, we find that 
respondent imposed upon complainant a $15,000.00 limitation on sales 
to Worldwide. 

It is clear that, “While an agent does not insure the success of an un- 
dertaking or a guarantee against mistakes or errors of judgment, he may 
be liable to his principal for damages resulting from his failure to exer- 
cise ordinary and reasonable care, diligence, and skill in the performance 
of his duties.” Mission Shippers, Inc. v. Edward Milton Hall, d/b/a Dixie 
Brokerage Co., 32 A.D. 1849 (1973). See also, Cooney & Korshak v. M. 
Trombetta & Sons, 19 A.D. 890; United Fruit & Produce Co. v. Western 
Packing Co., 22 A.D. 828. There is no doubt that complainant was fully 
aware of Worldwide’s financial condition even without complainant’s 
imposition of a $15,000.00 limitation on sales to Worldwide. Complain- 
ant had a duty to proceed with caution when making sales to Worldwide 
to protect his principal’s financial safety. It was an abuse of his fiduciary 
duty to respondent, for complainant to make sales to Worldwide to an 
amount of $69,157.72 within a 21 day period, knowing of Worldwide’s 
recent history of financial instability. However, the facts in this case are 
even more compelling in that complainant disregarded respondent’s spe- 
cific instructions to stay within a $15,000.00 limit of sales to World- 
wide. When an agent exceeds the limits of its actual authority, general- 
ly, the principal’s only recourse is to its agent. See Fruit Basket Packing 
Company v. Joe Phillips, Inc. and/or Walter B. Adam, 31 A.D. 1200 
(1972); McRae v. R. Patt Brokerage, 20 A.D. 1176 (1961). 

The burden of proof is upon respondent to establish by a preponder- 
ance of the evidence the alleged negligence of complainant or breach of 
duty. Maulhardt v. H. I. Baernstein & Co., 19 A.D. 874 (1960). We con- 
clude that respondent has met its burden. 
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Complainant breached its duty to respondent by failing to use care, 
skill and diligence when it made sales totalling $69,157.22, to World- 
wide. Furthermore, complainant disregarded respondent’s instructions 
regarding the $15,000 limit, thereby exceeding its actual authority. Asa 
result, complainant, acting as respondent’s grower’s agent, is liable for 
the damage caused respondent by its acts. Complainant was negligent in 
extending credit to Worldwide beyond the $15,000 limit imposed and, as 
a result, complainant is responsible for Worldwide’s payment in the 
amount of $41,845.64. Respondent has withheld payment to complain- 
ant for its services in the amount of $6,906.44. This commission is for 
sales which included approximately 8,973 containers sold to Worldwide 
after the $15,000 credit limit had been exceeded, for which sales com- 
plainant is not entitled to its commission. (7 CFR Part 46.32 (h) ). How- 
ever, complainant is still entitled to reimbursement in the amount of 
$6,278.33 as compensation for services performed. This amount shall be 
set-off against complainant’s liability of $41,845.65 to respondent. Both 
complainant’s and respondent’s actions constitute a breach of section 2 
of the PACA for which reparation will be awarded. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (d) ), both parties filed timely claims for 
fees and expenses incurred in connection with the oral hearing. How- 
ever, as both the complaint and counterclaim have been found to have 
merit, neither party prevails over the other in the dispute. Therefore, 
each shall bear its own fees and expenses. 

As Worldwide’s bankruptcy has not been confirmed, and as respond- 
ent has made full claim of all monies due and owing it by Worldwide, 
this decision and order in no way effects complainant’s right to recovery 
from respondent any money which Food Fair shall subsequently pay re- 
spondent concerning the transactions involved herein. 


ORDER 


The complaint is hereby granted in the amount of $6,278.33. 

The counterclaim is hereby granted in the amount of $41,845.64. 

Therefore, within thirty (30) days from the date of this order, com- 
plainant shall pay to respondent, as reparation, the sum of $35,567.31, 
with interest thereon at the rate of 13 percent per annum from Novem- 
ber 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,164) 


STANLEY NOWAK v. M. BROSS., t/a BROSS PACKING CO. PIK-A- 
PAK. PACA Docket No. 2-5542. Decided September 4, 1980. 


Contract, oral—Purchase price, failure to pay in full—Reparation awarded 


Where complainant charged respondent with failure to pay the full purchase price for 
onions. Reparation awarded complainant against respondent in the amount of 
$792.00 with 13 percent interest from September 1, 1979. 


Edward M. Silverstein, Presiding Officer. 
Michael R. Gottlieb, Middletown, NY, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought a reparation award of 
$3,168.00 against respondent in connection with a transaction, in inter- 
state commerce, involving one shipment of onions. Subsequent to the fil- 
ing of the formal complaint, the respondent paid complainant $2,376.00 
in connection with this transaction. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served on 
the respondent which filed an answer thereto denying further liability. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. Complainant filed an opening statement 
and respondent an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Stanley Nowak, is an individual whose address is 
R.D. #1, Box 61A, Pine Island, New York 10969. 

2. Respondent, M. Bross, Inc. t/a Bross Packing Co. Pik-a-Pak, whose 
address is 353 Trinity Place, Hillside, New Jersey 07205. At all per- 
tinent times, respondent was licensed under the Act. 
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3. On or about August 4, 1979, in the course of interstate commerce, 
the complainant, by oral contract, sold to respondent 36 bulk boxes (22 
bags to a box) of U.S. No. 1 onions, at an agreed f.o.b. purchase price of 
$8.00 per hundredweight, for a total price of $3,168.00. The onions were 
shipped by complainant, on August 8, 1979, from Pine Island, New 
York, to respondent at 212 Miller Street, Newark, New Jersey. The ship- 
ment was received and accepted by respondent. 

4. On or about August 14, 1979, respondent sent complainant a check 
in the amount of $3,168.00. Complainant presented the respondent’s 
check to his bank, but it was returned marked “PAYMENT STOPPED.” 

5. During the period August 6, 1979 through August 8, 1979, the 
New York Orange County onion prices at the New York Hunts Point 
Terminal Market ranged from $8.00 per hundredweight to $10.00 per 
hundredweight. 

6. Complainant filed a formal complaint on November 2, 1979 which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether the parties agreed to a 
firm price of $8.00 per hundredweight f.o.b. Pine Island, New York or 
whether they agreed to terms of $8.00 per hundredweight f.o.b. Pine Is- 
land, New York, “or less if Orange County Market Declined Through De- 


livery.” Complainant asserts the former term was the agreed purchase 
price and the respondent asserts the latter term was the agreed purchase 
price. The only substantive evidence submitted by either party was a 
copy of respondent’s check sent to complainant in the amount of 
$3,168.00, which represents a price of $8.00 per hundredweight. Al- 
though respondent stopped payment on the check and claimed that it 
was sent in error, it seems to us that the sending of the check evidences 
the accuracy of complainant’s assertion. We hold, therefore, that the 
parties agreed to a firm f.o.b. price of $8.00 per hundredweight. 

In any event, even had we concluded in respondent’s favor on the con- 
tractual issue, it would not change the result of our decision because the 
price on the New York Hunts Point Market of Orange County, New 
York, onions was bottomed at $8.00 per hundredweight during the cri- 
tical period of time. Therefore, even if respondent had been able to sus- 
tain its view that the price term in the contract included a guarantee 
against price decline, we would have to conclude that the contract price 
would still have to be concluded to be $8.00 per hundredweight f.o.b. 

The total contract price was $3,168.00; respondent has paid com- 
plainant $2,376.00, therefore, respondent still owes complainant 
$792.00. Respondent’s failure to pay complainant the amount of 
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$792.00 is a violation of section 2 of the Act for which reparation will be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $792.00 with interest thereon at the rate of 
13 percent per annum from September 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,165) 


TRIPLE E PRODUCE CORP., v. TOMATOES, INC. PACA Docket No. 
2-5520. Decided September 5, 1980. 


Dismissed 


George L. Aubrey, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Norman Coplan, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $11,391.79 in connection with a 
transaction in interstate commerce involving three truckloads of toma- 
toes shipped from Nogales, Arizona, to New York City. 

A copy of the formal complaint was served upon respondent, who filed 
an answer thereto denying liability and requesting an oral hearing. The 
matter was set down for oral hearing by the Presiding Officer beginning 
July 16, 1980 in New York City. 

Counsel for both parties have now represented that the matter in dis- 
pute has been settled to their satisfaction, and have requested that the 
case be dismissed. Accordingly, the hearing scheduled for July 16, 1980, 
in New York City is cancelled, and the complaint is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 20,166) 


NORTH COUNTY FRUIT SALES, INC., v. CAVAZOS CANDY & PRO- 
DUCE. PACA Docket No. 2-5522. Decided September 5, 
1980. 


Breach of contract, failure to establish—Failure to pay—Reparation 
awarded 


Where respondent purchased and accepted avocados; failed to prove breach of contract; be- 
came liable to complainant for full contract price thereof to which should be added a 
sum based on quantum meruit for additional 100 cartons of avocados received. 


George S. Whitten, Presiding Officer 
Matthew M. McInerney, Newport Beach, CA, for complainant. 
Donato D. Ramos, Laredo, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $8,800.00, in connection with a 
shipment in interstate commerce of one truckload of avocados. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. Although the amount of damages claimed in the com- 
plaint exceeds $3,000.00, the parties waived oral hearing and the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of evidence in the 
case as is the Department’s report of investigation. In addition com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, North County Fruit Sales, Inc., is a corporation 
whose address is 1175 East Mission Road, Fallbrock, California. 
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2. Respondent is an individual, Ruben Cavazos, doing business as 
Cavazos Candy & Produce, whose address is 2805 San Bernardo Ave., 
Laredo, Texas. At the time of the transaction involved herein respond- 
ent was licensed under the Act. 

3. On June 11, 1979, complainant sold to respondent one truckload of 
avocados, containing 300 lugs of size 60 at $11.00 per lug f.o.b., 200 lugs 
of size 48 at $11.00 per lug f.0.b., and 500 lugs of size 84 at $5.50 per lug 
f.o.b. On the same date complainant shipped to respondent 400 lugs of 
size 60 avocados at $11.00 f.o.b., 200 lugs of size 48 avocados at $11.00 
f.o.b., and 400 lugs of size 84 avocados at $5.50 f.o.b. 

4. The truckload of avocados arrived at respondent’s place of business 
on the afternoon of June 13, 1979. Federal inspection was called for at 
11:00 a.m. on June 14, and the avocados were federally inspected in re- 
spondent’s cooler on June 15, 1979, at 2:00 p.m., with the following re- 
sults in relevant part: 


Products Inspected: AVOCADOS in cardboard cartons printed, “H and H Packing 
House, Yorba Lima, Calif. 92686, Produce of U.S.A.” Marked 
for count, “48 60 84”, and stamped, “Hass 204”. Applicant 
states 1,000 cartons California stock. 

Condition of Load: Stacked on pallets in applicant’s cooler. 

Condition of Pack: 2 layer place pack. Fairly tight. 

Temperature of 

Product: Various cartons 48°F. 52°F. 


Condition: Most cartons mostly hard, some firm to firm ripe, few ripe, 
many cartons mostly firm to firm ripe, some hard, few cartons 
mostly firm ripe to ripe. No decay. 


A formal complaint was filed on November 5, 1979, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant maintains that the number of cartons of each size of avo- 
cados delivered to respondent was the same as the number contracted 
for, and seeks to recover the full purchase price of such avocados or 
$8,800.00. Respondent maintains that he received 400 size 60 cartons 
instead of 300 as contracted for, and 400 size 84 cartons instead of 500 
as contracted for, and in addition alleges that the avocados were too ripe 
on arrival in violation of the contract between the parties. Although the 
complainant issued an invoice on June 12, 1979, that conformed with 
the number and sizes of cartons shipped, the broker’s memorandum of 
sale issued on June 11, 1979, is in agreement with the contentions of the 
respondent. We find that the parties contracted for 100 less size 60 car- 
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tons than were shipped and for 100 more size 84 cartons than were 
shipped. However, respondent has not shown any damages resulting 
from its failure to receive the additional 100 size 84’s that it ordered, nor 
has respondent shown damages resulting from its receipt of 100 more 
size 60 cartons than ordered. Respondent, however, should not be re- 
quired to pay for the additional size 60’s at the contract price, since it did 
not contract to receive such avocados. Neither should respondent be 
allowed to receive such additional avocados without accounting to com- 
plainant for their reasonable value. We find that respondent is liable for 
the additional 100 cartons of size 60 avocados on a quantum merit basis. 
In a letter attached to the report of investigation respondent stated that 
200 cartons of size 60 avocados were sold for $10.50 a carton and 200 
cartons of the size 60 avocados were sold for $10.25 per carton, or an 
average price of $10.375 per carton. The broker’s memorandum of sale 
stated that the freight rate was $1.00 per carton, and this amount 
should be deducted from the gross proceeds realized by respondent for 
the 100 size 60 cartons not ordered. In addition we will allow respondent 
a 15% selling commission of 1.556 dollars. Complainant is therefore en- 
titled to recover from respondent for the extra 100 cartons of size 60 
avocados at the rate of 7.819 dollars per carton or a total of $781.90. 

Respondent also maintains that the avocados arrived in a ripe condi- 
tion in violation of a specific provision of the contract that they be “No. 1 
grade green”. However the broker’s memorandum of sale contained no 
specification as to condition, grade, or degree of ripeness. The Federal 
inspection taken on arrival does not indicate a breach of the f.o.b. suit- 
able shipping condition warranty for avocados sold without any grade 
specification. We conclude that respondent accepted the avocados and, 
having failed to prove any breach of contract on the part of complainant, 
became liable to complainant for the full purchase price thereof. Al- 
though respondent ordered 500 size 84 cartons of avocados at $5.50 per 
carton, he was shipped only 400 size 84 avocados and therefore is liable 
to pay only for the 400 at the contract rate of $5.50, or $2,200.00. In 
addition respondent is liable to complainant for the full purchase price 
of the 200 size 48 cartons at $11.00 per carton or $2,200.00, and for 300 
size 60 cartons at $11.00 per carton or $3,300.00. The total contract 
price for which respondent is liable is $7,700.00, to which should be 
added the $781.90 for which respondent is liable to complainant on a 
quantum merit basis for the additional 100 cartons of size 60 avocados, 
or a total of $8,481.90. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 
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It is noted that respondent additionally alledged as a defense that the 
parties had agreed to a settlement for the amount of $6,800.00 subse- 
quent to delivery of the avocados. However, complainant has con- 
sistently maintained throughout these proceedings that it would not 
settle for anything less than the full contract price and there is no docu- 
mentation supporting respondent’s allegation that a settlement agree- 
ment was entered into. In view of complainant’s denial that any such 
agreement was arrived at between the parties, we conclude that respond- 
ent has failed to meet its burden of proving this affirmative defense. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $8,481.90, with interest thereon 
at the rate of 13 percent per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,167) 


GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. KODo- 
MA/SCHULMAN COoO., INC. PACA Docket No. 2-5548. Decided 
September 6, 1980. 


Broker, guaranteed payment, failure to prove—Dismissal 


Where complainant failed to prove the contract between complainant and respondent, a 
broker, included any guarantee by respondent of payments by the purchaser. The 
complaint is dismissed. 


George S. Whitten, Presiding Officer. 


Richard K. Stone, Los Angeles, CA, for complainant. 
George Schulman, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on November 20, 1979. Complainant seeks repara- 
tion in the sum of $38,128.95, which amount is alleged to be the unpaid 
balance due on eight loads of produce sold through respondent acting as 
broker, with payment allegedly guaranteed by respondent. 
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A copy of the report of investigation prepared by the Department was 
served upon the parties, and a copy of the formal complaint was served 
upon respondent which filed an answer thereto denying liability to com- 
plainant. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given the opportunity to submit additional evidence in the 
form of verified statements. Complainant filed an opening statement. 
Respondent filed an answering statement, and complainant filed a state- 
ment in reply. Respondent also filed a brief. During the course of the 
shortened procedure respondent filed a petition requesting dismissal of 
the complaint on the grounds that a complaint had been filed by com- 
plainant in Los Angeles County Civil Court against respondent on the 
same cause of action as that involved herein. Respondent’s petition has 
not been ruled upon. However, complainant has filed a document with 
the Department signed by the Clerk of the Superior Court of California, 
County of Los Angeles, on October 10, 1979, showing that the action by 
complainant against respondent was dismissed as of that date. A copy of 
this document has been served upon respondent and no reply thereto has 
been received. Accordingly, respondent’s request that the complaint be 
dismissed on these grounds is hereby denied. 


FINDINGS OF FACT 


1. Complainant, Genbroker Corporation t/a General Brokerage Co., is 
a corporation whose address is 608 E. 9th St., Los Angeles, California. 

2. Respondent, Kodama/Schulman Co., Inc., is a corporation whose 
address is 177-F Riverside Ave., Newport Beach, California. At the time 
of the transactions involved herein respondent was licensed under the 
Act. 

3. On or about July 13, 1979, through July 27, 1979, complainant 
sold and shipped to United Fruit and Vegetable Co., Inc., Kansas City, 
Missouri (hereafter United), eight shipments of perishable produce 
having a total value of $41,208.95. Payment was received from United 
in the amount of $3,080.00, leaving $38,128.95 due to complainant on 
the account of United. The sale of all the produce was negotiated 
through respondent acting as broker. 

4. The formal complaint was filed on November 20, 1979, which was 
within nine months after the cause of action alleged herein accrued. 
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CONCLUSIONS 


Complainant alleges that the eight shipments of produce were sold to 
United with payment being guaranteed by respondent. Respondent de- 
nies that any guarantee was made to complainant. Complainant alleges 
that the guarantee was made by respondent’s vice-president George 
Schulman to Peter J. Emberton, general manager of its Salinas Division 
and to James Hakala of General Brokerage Co. in Bakersfield, Califor- 
nia, on separate occasions by telephone on the day when the original sale 
was entered into. Complainant submitted a sworn statement by James 
Hakala alleging in relevant part as follows: 


On or about July 12, 1979, I, James Hakala, had a telephone conversation with 
Mr. George Schulman about doing business with United Fruit and Vegetable Co. 


George and myself discussed credit terms which would be suitable for both par- 
ties and agreed upon a 21 day pay schedule for all merchandise purchased. 


Subsequently we, General Brokerage Co., began shipping merchandise to United 
Fruit & Vegetable, Inc., Kansas City, Mo. on July 13, 1979. 


Mr. Hakala then recites several conversations with Mr. Schulman 
which took place after the transactions were completed in which they 
discussed when the invoices would be paid by United. In the last para- 
graph of Mr. Hakala’s statement he alleges: 


Mr. George Schulman of Kodama/Schulman Co. deliberately misrepresented him- 
self and the ability of his company to pay for merchandise that we sold to the 
United Fruit & Vegetable Co. under the promise and guarantee of Kodama/Schul- 
man Co. that we, General Brokerage Co., would be paid for all invoices on a 21 
day pay schedule sold to United Fruit & Vegetable Co. 


Complainant also submitted a statement by Peter J. Emberton which 
clearly alleges that Mr. Schulman guaranteed payment of the United ac- 
count at the time the contract was negotiated. However, while Peter J. 
Emberton appeared before a notary and acknowledged that he had 
signed the subject statement, such statement was not sworn to by Peter 
J. Emberton and therefore the statement cannot be afforded the same 
credibility as a sworn statement, even though it is technically in evi- 
dence as an exhibit to the complaint. 

Respondent’s vice president George Schulman, signed the verified an- 
swer in which he denied that he ever guaranteed payment by United. In 
addition a sworn statement by George Schulman was submitted as re- 
spondent’s answering statement and contained the following allegation: 


Respondent Kodama/Schulman Co., Inc., as stated inumerable times before, 
denies ever guaranteeing to complainant, General Brokerage Company, payment 
either implied or in writing with regard to eight shipments of fresh produce dur- 
ing July and August 1979, shipped by complainant to United Fruit and Vege- 
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table, Inc., Kansas City, Missouri. At all times I was acting in the capacity of a 
broker only. 


Mr. Schulman also significantly points out in the sworn answering 
statement that: 


All documentation reflects respondent Kodama/Schulman properly issued 
broker’s confirmations on the sales of the eight shipments in question. These con- 
firmations are part of the report of investigation and clearly reflect the contracts 
I negotiated between complainant General Brokerage Company and United Fruit 
and Vegetable, Inc., Kansas City, Missouri. No where on these confirmations is 
language to the effect that respondent Kodama/Schulman was guaranteeing pay- 
ment should United Fruit & Vegetable fail to obligate their payment. I never re- 
ceived, written or oral, any objections to these confirmations which were properly 
issued and forwarded to complainant General Brokerage. 


Although Mr. Schulman was mistaken in stating that the confirma- 
tions are a part of the report of investigation, they were attached as ex- 
hibits to the complaint. As he states there is nothing on such confirma- 
tions to indicate any guarantee by respondent of payments by the pur- 
chaser. In addition none of the other documentation, including the in- 
voice issued by complainant, contains any notation that there was a 
guarantee of payment on the part of respondent herein. We conclude 
that complainant has failed to meet its burden of proving that there was 


an agreement between complainant and respondent that respondent 
would guarantee payment on the part of United. Accordingly, the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,168) 


BAR-WELL FOODS LIMITED v. VALLEY PACKING SERVICE _ INTER- 
NATIONAL. PACA Docket No. 2-5115. Decided December 8, 
1980. 


Counterclaim disallowed—Reparation awarded 


Reparation awarded complainant against respondent, less credit allowed, with 13 percent 
interest from July 1, 1977. Additional reparation is also awarded complainant 
against respondent in connection with oral hearing with 13 percent interest from 
date of order until paid. 
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George S. Whitten, Presiding Officer. 
LeRoy W. Gudgeon, Northfield, IL, for complainant. 
Robert E. Bosso, Santa Cruz, CA., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in connection with the sale on June 21, 1977, of a quantity of 
frozen peas in interstate and foreign commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent on June 5, 1978. A copy of 
the report of investigation was served upon complainant on June 6, 
1978. On June 19, 1978, respondent filed an answer to the complaint 
denying any liability to complainant and in addition filed a “cross-com- 
plaint” asserting a set off against complainant on the basis of trans- 
actions which were extraneous to those covered by the complaint. Subse- 
quently complainant filed a motion to dismiss respondent’s counter- 
claim, alleging lack of jurisdiction due to failure of the counterclaim to 
be filed within 9 months after the cause of action in regard to such coun- 
terclaim accrued and to the products covered by the counterclaim not 
being perishable agricultural commodities subject to the Act. This mo- 
tion was denied by the presiding officer, it being noted that “the factual 
questions surrounding the counterclaim are not sufficiently clear as to 
warrant a final ruling on the counterclaim at this time.” 

On December 29, 1978, pursuant to request from both parties the sub- 
ject proceeding was classified as an oral hearing case and the parties 
were given opportunity to request deposition orders. On June 1, 1979, 
pursuant to an extension of time which had previously been granted, 
complainant filed a “Recross Complaint” against respondent based on al- 
leged breaches of contract in regard to transactions with respondent 
made in the latter part of 1976, which were extraneous to those covered 
in the counterclaim and complaint. 

An oral hearing was held in Monterey, California on August 21 and 
22, 1979, at which both parties were represented by counsel. One wit- 
ness testified on behalf of complainant and three witnesses testified on 
behalf of respondent. By stipulation of the parties at the hearing the rec- 
ord was held open to receive the deposition by written interrogatories of 
Kenneth Cook, to be taken at a later date on behalf of complainant. Such 
deposition was received by the Department on December 20, 1979. Both 
complainant and respondent filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Bar-Well Foods Limited, is a corporation whose ad- 
dress is 1255 Laird Boulevard, Town of Mount Royal, Quebec, Canada. 
At the time of the transactions involved herein complainant was not li- 
censed under the Act. 

2. Respondent, V.P.S. International, trading as Valley Packing Serv- 
ice International, is a corporation whose address is P.O. Box 108, Wat- 
sonville, California. At the time of the transactions involved herein re- 
spondent was licensed under the Act. 

3. On or about June 21, 1977, complainant sold to respondent 4,151 
cases of Washington State grown frozen grade A peas, packed in 55 
pound cartons, having a total weight of 228,305 pounds, at $0.2225 per 
pound or a total value of $51,368.62, f.o.b. Jones Normel Cold Storage, 
Weston, Oregon. On or about the same day the product was transferred 
while in storage to respondent. 

4. As a part of the contract of sale complainant agreed to allow a 
credit to respondent in the amount of $24,238.10 against the purchase 
price of the peas to offset an outstanding indebtness of complainant to 
respondent. 

5. An informal complaint as to the 4,151 cases of frozen peas was 
filed on August 15, 1977, which was within 9 months after the cause of 
action relative thereto accrued. 


CONCLUSIONS 


Although complainant brought the subject action seeking recovery of 
the entire contract amount for the frozen peas, the evidence clearly es- 
tablishes complainant’s consent at the time of entering into the contract 
to the deduction by respondent of $24,238.10 from the purchase price of 
such peas. Respondent admits the purchase of the peas as alleged in the 
complaint and interposes as a defense numerous other transactions as to 
which it is alleged amounts are due and owing to respondent from com- 
plainant. 

First, respondent set forth four transactions which occurred in the 
later part of 1976, involving purchases by complainant from respondent 
in the total amount of $26,916.48. However, respondent admits that 
such amount has been paid by complainant to respondent and therefore 
the allegations relative to these transactions need not be dealt with 
further. 

Before dealing with the remainder of the transactions alleged by re- 
spondent it is appropriate that we deal with the question whether a 
timely complaint was filed by respondent relative to such transactions. 
Section 6 (a) of the Act (7 U.S.C. 499f (a) ) provides in relevant part that: 





BAR-WELL FOODS LIMITED 1203 
Cite as 39 A.D. 1200 


“Any person complaining of any violation of any provision of section 2 
by any commission merchant, dealer, or broker may, at any time within 
9 months after the cause of action accrues, apply to the Secretary by 
petition,...” As to most of the transactions upon which respondent 
bases its claims against complainant, it is clear that the alleged breach 
by complainant relative to such transactions (in all cases the nature of 
the alleged breach was a failure to pay) occurred more than 9 months 
prior to the time of the filing of any complaint, formal or informal, by 
respondent. However, respondent urges that the fact that complainant 
is foreign corporation as to whom the Secretary would not have enter- 
tained a complaint in any form other than a counterclaim, alters the 
whole picture in regard to the Secretary’s jurisdiction over the subject 
transactions. Respondent’s counsel states 


The hearing officer is respectfully reminded that the complainant is not a PACA 
licensee, and therefore no jurisdiction could attach for a PACA complaint until 
the complainant voluntarily submitted itself to PACA jurisdiction by filing its 
complaint. Accordingly, there could be no commencement of any statute of limita- 
tions until the formal complaint was served. The evidence reflects that the coun- 
terclaim was properly filed thereafter. 


Respondent’s argument has much appeal. However, the governing 
statute of limitations is different from the majority of such statutes in 
that it affects the basic jurisdiction of the Secretary. In an early case 


under the Act the question was presented whether a PACA complaint 
could be brought on produce debts for which promissory notes had sub- 
sequently been given by the debtor. It was held on the basis of the gen- 
eral State law prevailing in most of the States at the time, that a note 
did not extinguish the original debt unless such was specifically pro- 
vided for by the parties. In addition it was stated that: 


There is another limitation on our jurisdiction under the Act over claims evi- 
denced by notes which should be noted. When consideration given by a creditor 
for a note is a promise to suspend his right of action on the debt until maturity of 
the note, if the period of the suspension does not end before the expiration of nine 
months after the cause of action accrued on the debt, the creditor will be barred 
from entering a complaint under the Act. This conclusion is consistent with the 
determination reached by the Courts in interpreting a similar statute, where it 
was held that the time allowed for filing claims is a limitation upon jurisdiction 
and, therefore, being of more consequence than a statute of limitations, can not be 
altered by the parties. Lewisville Cement Co. v. Interstate Commerce Commis- 
sion, 246 U.S. 638, and cases cited. Cadenasso v. California-Mexico Distributing 
Co., 2 Agric. Dec. 751 (1948). 


In effect respondent would have us hold that the cause of action rela- 
tive to the transactions in its counterclaim did not accrue until the com- 
plaint was filed. This would apparently fit with cases which have stated 
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that a cause of action accrues when suit could be brought on such cause 
of action. We believe however, that this statement is a conceptual device 
which is useful in most instances to determine when a cause of action ac- 
crues. It is to be noted that we have also stated that a cause of action ac- 
crues when the breach occurs. Shoreland Freezers v. Novick, 15 Agric. 
Dec. 989 (1956). It should also be noted that although the Department 
would not have had jurisdiction over a foreign corporation against whom 
a complaint had been filed prior to the filing of a complaint by such for- 
eign corporation, a cause of action would nevertheless accrue against 
such foreign corporation at the time of the breach and an action could at 
that time be brought against such corporation in the country wherein it 
was resident. We have consistently held that where a counterclaim is 
based on different transactions than those involved in the complaint and 
is filed more than 9 months after the causes of action relevant to such 
counterclaim accrued, the Secretary is without jurisdiction to hear the 
matters raised in such counterclaim. Ricks Fertilizer Co. v.M. Dunn & 
Co., 5 Agric. Dec. 194 (1946); Lubet Produce v. Gordon Scharping, 5 
Agric. Dec. 570 (1946); I. Meltzer & Son v. J. Lerner & Son, 21 Agric. 
Dec. 685 (1962); and B & K Produce Co. v. Shipper’s Service Co., 33 
Agric. Dec. 701 (1974). The adoption of respondent’s view would leave us 
without any effective limitation on claims against foreign claimants. We 
cannot believe that such was the intent of Congress. 

Respondent sets forth an amount claimed to be due from complainant 
in the amount of $10,647.00 for a “corn balance.” There is nothing in the 
record to indicate when the cause of action relative to this transaction 
accrued and it must therefore be disallowed. Respondent also claims 
$4,168.41 for “storage cauliflower.” Again there is nothing in the record 
to show when the transaction relative to the storage cauliflower 
occurred, and the claim relative thereto must also be disallowed. Re- 
spondent claimed $49.27 in connection with “storage-onions.” Again 
there is no indication as to when the cause of action relative to such 
onions accrued and the claim must be disallowed. Respondent claimed 
the amount of $823.68 in connection with “736 cauliflower,” but again 
no information was given as to when the cause of action alleged relative 
to the cauliflower accrued, and such claim is disallowed. Respondent also 
claimed $385.92 in connection with “hash brown potatoes.” While com- 
plainant’s witness Mr. Bartlett indicated in his testimony that such po- 
tatoes were shipped in December 19, 1976, and therefore would be cov- 
ered by a timely complaint, he also testified that the amount claimed 
was for an under payment relative to such potatoes which was justified 
because the full number of packages were not present in the shipment. 
We find that respondent has failed to substantiate its claim in regard to 
such hash brown potatoes. As to the above items respondent stated that 
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an “advance on product to cold storage” should be allowed in the amount 
of $9,311.13 to reduce the amount owed by complainant to respondent. 
There is no indication in the record as to how this credit was arrived at 
and complainant’s counsel argues that none of respondent’s claims 
against which he off set the credit are allowed such credit should be used 
as a setoff against any other claims which might be allowed to respond- 
ent. However we have stated that “it is a general rule of law that where 
the debtor does not exercise its power to apply a payment to one of sev- 
eral debts, the law will apply the payments in a way most beneficial to 
the creditor. Mendelson-Zeller Co. v. Bleier, 34 Agric. Dec. 683 (1975). 
The inverse of this rule obviously gives respondent the right to apply the 
credit as it wishes, and obviously respondent has chosen to apply the 
credit to the items before listed and disallowed by us. 

The major claim of respondent against complainant relates to the so 
called Simplot Finders Fee. There was much argument between the 
parties as to whether a finders fee was ever intended as a part of the con- 
tract relative to the Simplot potatoes, however it is not necessary that 
we discuss the substantive issues since again the Simplot potato trans- 
actions occurred in September of 1976, and the earliest informal com- 
plaint relative to such potatoes filed by respondent was not received by 
the Department until September 30, 1977, more than nine months after 
the cause of action relative to such potatoes accrued. Respondent also as- 
serted claims relative to an Inn Foods, Inc., accounts receivable balance 
alleged to be due on green beans in the amount of $719.64 (Inn Foods, 
Inc. was stated to be a wholly owned subsidiary of respondent firm) and 
a claim for brokerage on specified transactions in the amount of 
$2,117.06. No indication was given by respondent as to when the causes 
of action on these two items accrued and therefore respondent’s claims 
in regard thereto must be disallowed. Respondent also showed an 
amount of $6,887.09 as being due by respondent to complainant as asso- 
ciate brokerage for “Mid-West Product paid by Bar-Well Foods, LTD”. 
There is no remaining claim of respondent’s against which such amount 
can be applied and since complainant did not make a claim for such 
amount no reparation will be awarded based on respondent’s admission. 

As stated in the preliminary statement, complainant filed a “Recross 
Complaint” against respondent on certain Ore-Ida Foods transactions 
relative to frozen style hash brown potatoes sold in the latter part of 
1976. However, complainant’s claim relative to such transactions was 
not filed within 9 months after the causes of action relative to such 
transactions accrued, and therefore such claim is disallowed. 

Due to the fact that we have not found any jurisdiction to be present 
over the counterclaim of respondent or the recross claim of complainant 
due to failure of timely complaints to be filed relative to such claims, we 
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have not dealt with the issue of whether the products involved in the 
transactions upon which such claims were based were in every instance 
perishable agricultural commodities subject to the Act. We think it ap- 
propriate however to note that a substantial portion of such product was 
subjected to at least partial cooking in oil prior to being frozen and 
would thus not be subject to the Act. The product which was water or 
steam blanched would be subject to the Act. See the pamphlet Commod- 
ities Covered by the Perishable Agricultural Commodities Act, form 
FV-403 (8-2-71), published by USDA, Consumer and Marketing Service, 
Washington, D. C. 20250, and section 46.2 (u) of the Regulations (7 CFR 
46.2 (u) ). Respondent’s claim that the Secretary could take jurisdiction 
over such product due to the presence of perishable product involved in 
the same transaction is not correct. See Pearl Grange Fruit Exchange, 
Inc. v. Imperial Frozen Foods Co., Inc. 28 Agric. Dec. 68 (1969). 

We have before found that respondent is liable to complainant in the 
amount of $27,130.52 on the frozen pea transaction which formed the 
basis of the complaint. Respondent’s failure to pay such amount to com- 
plainant is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 

The Act, section 7 (a), provides in relevant part that “the Secretary 
shall order any commission merchant, dealer, or broker who is the losing 
part to pay the prevailing party, as reparation or additional reparation, 


reasonable fees and expenses incurred in connection with any such hear- 
ing.” In accordance with the applicable provisions of the Rules of Prac- 
tice (7 CFR 47.19 (d) ) complainant filed a timely request for an award of 
fees and expenses in the total amount of $3,413.99. We find that such 
amount is reasonable and that the fees and expenses claimed were in- 
curred in connection with the oral hearing. An award should be made to 
complainant from respondent in such amount. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $27,130.52, with interest thereon at the 
rate of 13 percent per annum from July 1, 1977, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses incurred in 
connection with the oral hearing, $3,413.99, with interest thereon at the 
rate of 13 percent per annum, from the date of this order until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,169) 


SPADA DISTRIBUTING CO., INC., v. NEWHOUSE FARMS, HILLTOP 
DIVISION. PACA Docket No. 2-5506. Decided September 9, 
1980. 


Breach of contract, failure to prove—Complaint dismissed 


Where complainant failed to establish by a preponderance of evidence that it had a firm 
contract for a definite quantity of onions. The complaint is dismissed. 


George L. Aubrey, Presiding officer. 
P. David Ingalls, Portland, Oreg., for complainant. 
John S. Moore, Yakima, Wash., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $4,187.38 in connection with a transaction in foreign 
commerce involving a quantity of onions intended for export. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability. Also, respond- 
ent filed a motion to dismiss the complaint on jurisdictional grounds. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00 the parties have waived an oral hearing. Therefore, the short- 
ened procedure provided in PACA Rules of Practice (7 CFR § 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department's re- 
port of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements, and to file briefs. 
Both parties submitted additional statements. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 1137 S E Union, 
Portland, Oregon. 

2. Respondent is a partnership composed of three individuals, Melvin 
J. Newhouse, Pamela Durfey, and Penny L. Ross doing business as New- 
house Farms, Hilltop Division, whose address is Route 6, Box 690, 
Pasco, Washington. At the time of the transactions alleged herein re- 
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spondent was not licensed under the Act, but was subject to license. Sub- 
sequently, after application, a license was issued to this partnership on 
December 20, 1978. 

3. On or about September 25, 1978, complainant and respondent 
entered into an oral agreement whereby respondent was to supply com- 
plainant with US No. 1 medium and jumbo yellow onions, delivered at 
complainant’s warehouse in Pasco, Washington. 

4. Between September 29 and October 3, 1978, respondent did deliver 
to complainant a quantity of onions which after “pack out,” elimination 
of culls, etc. amounted to 2,953.12 cwt. Respondent stopped delivery of 
onions on October 3, 1978 and refused to continue despite complainant’s 
urging. 

5. Complainant filed a formal complaint with the Department on 
June 8, 1979 within nine months of the accrual of its alleged cause of 
action. A revised formal complaint was filed on August 8, 1979 seeking 
damage in the amount of $16,254.36 caused by respondent’s failure to 
deliver 1000 tons of onions, less an admitted liability of $12,066.98 for 
onions actually delivered, for a net claim of $4,187.38. 


CONCLUSIONS 


Complainant has alleged that the onions it was trying to obtain were 
for export to Japan. Respondent does not seriously dispute this. There- 


fore we conclude that the interstate or rather foreign character of the 
transaction is established for jurisdictional purposes. 

But respondent has raised another jurisdictional issue. Respondent 
maintains that it, a three member partnership d/b/a Newhouse Farms 
Hilltop Division, was not a party to the transaction at all. It maintains 
that the onions belonged to a separate farming partnership composed of 
Messrs. Melvin, Alfred, David, Albert and John Newhouse, also doing 
business as “Newhouse Farms,” but engaged solely in the production of 
agricultural products. Respondent’s position is that this five member 
farming partnership was not subject to the Act because strictly a farm- 
ing operation selling only its own produce. 

Complainant’s position is that throughout it was dealing with the 
present respondent, the Hilltop Division partnership. We conclude that 
complainant is correct in this. The investigation report of this Depart- 
ment contains correspondence from the respondent Hilltop Division on 
its letterhead signed by a general manager, specifically, a letter of Oc- 
tober 12, 1978 to complainant which discusses the transaction in detail 
but nowhere attempts to deny that the present respondent was the in- 
terested party. Even if the farming partnership of the Newhouse family 
was the secret owner of the onions, this would not invalidate any agree- 
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ment respondent had made. We conclude that the complainant has cor- 
rectly named the respondent as the contracting party in the transaction 
complained of. Although respondent was not licensed at the time of the 
transaction shortly thereafter it did take out a license, and is in no posi- 
tion to deny that it was, and is, a dealer subject to the Act’s authority. 

On the merits, by verified statements of its vice president complainant 
maintains that it had a firm contract for the purchase of 1,000 tons of 
US No. 1 medium and jumbo yellow onions at a price of $4.00 per cwt. 
Complainant alleges that respondent stopped delivery on October 3, 
1978 after delivering only 2,953.13 cwt., and that because of this failure 
to deliver the balance of the contract complainant had to cover its export 
orders at a higher price, and ultimately suffered a net loss of 
$16,254.36. Complainant also admits owing $12,066.98 for the onions 
which were actually delivered. 

Respondent, by verified statements of one of the partners maintains 
that there was no firm contract between any of the parties for the sale of 
a definite quantity of onions. Respondent admits that the farming part- 
nership of the Newhouses expected to have excess onions estimated at 
between 600 and 650 tons, but that the actual production excess did not 
amount to this. After making delivery for a few days of what onions it 
had, respondent became unhappy with the operation because of excess 
cullage, and decided not to continue. 

We have held repeatedly that party a relying on a contract has the 
burden of proving its terms by a preponderance of the evidence. See, 
recently, Biola Fruit Co. v. Favco 38 A.D. 530 (1979); Bodine Produce 
Co. v. Wholesale Produce Supply, 38 A.D. 245 (1979). Here there is no 
written contract or other contemporaneous writing which spells out the 
terms of the agreement. 

Verified statements of the partners and officers of the parties have 
equal weight. Thus we must conclude that complainant has failed to es- 
tablish by a preponderance of the evidence that it had a firm contract for 
a definite quantity of onions. Its claim for alleged losses due to respond- 
ent’s failure to deliver this quantity must be dismissed. 

Complainant admits owing respondent $12,066.98 for onions actually 
delivered.! However respondent asserted no claim in this proceeding to 
recover this. Accordingly, no order for the payment of this sum is appro- 
priate. 


1. At one stage of this proceeding respondent moved to have it dismissed on grounds 
that the parties’ claims against each other were already being litigated in a Washington 
state court. Respondent’s motion was denied by the then Presiding Officer on grounds that 
the complainant’s PACA claim would be a compulsory counterclaim in the state proceed- 
ing, and thus not a voluntary election of remedies by complainant. Without such an elec- 
tion the Presiding Officer refused to dismiss the PACA complaint. 
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ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,170) 


JOE PHILLIPS, INC., v. OLYMPIC WHOLESALE PRODUCE & FOODS, 
INC. PACA Docket No. 2-5578. Decided September 9, 1980. 


Breach of contract, failure to prove—Damages, failure to prove—Failure to 
pay full purchase price—Reparation awarded 


George L. Aubrey, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $1,520.00 against respondent in connection with a 
transaction in interstate commerce involving a truck shipment of grapes 
from California to Chicago. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the complaint was served upon respondent, 
who filed a formal answer thereto. 

The amount claimed in the complaint is less than $3,000.00. Therefore 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. The parties were given an 
opportunity to submit additional evidence in the form of sworn state- 
ments, and to file briefs. Complainant filed an opening statement. 
Neither party filed a brief. Respondent filed an unsworn statement after 
the evidence was closed. This was not received in evidence. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 1617 West Shaw, 
Suite A, Fresno, California. 
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2. Respondent is a corporation whose address is 31 South Water Mar- 
ket, Chicago, Illinois. At the time of transaction described herein re- 
spondent was licensed under the Act. 

3. On or about October 9, 1979, complainant and respondent entered 
into a contract negotiated by North American Produce Distributors, a 
broker of Salinas, California. The contract was for the purchase and sale 
of a truck load of juice grapes comprised of several varieties, at an 
agreed price of $7,597.70, f.o.b. California shipping points. 

4. On or about October 9, 1979 complainant shipped via Produce Ex- 
press truck from Bakersfield and Fresno, California, to respondent in 
Chicago, 1110 36 lb. units of juice grapes of several varieties as called 
for in the contract. 

5. The truck arrived at respondent’s place of business in Chicago at an 
unknown time and date; and its contents were unloaded and accepted by 
respondent. 

6. At 11:20 a.m. on October 15, 1979, some of the grapes shipped by 
complainant received USDA inspection at respondent’s place of business 
in Chicago, with results reported as follows: 


Products 

Inspected: Juice Grapes in wooden lugs located “Yellow Pages, Distributed by Joe 
Phillips Inc., Bakersfield, California Produce of U.S.A.” and stamped 
“Ruby Cabernet 36 lbs. Net. Wt.” or labeled “Biola, Grown & Packed by 
Sakata Packing Co., Biola, California and stamped “Grenache Juice 
Grapes, Federal State Insp. 92685” or “Carignane Juice Grapes, Fed State 
Insp. 00557” or Muscat Juice Grape, Fed State Insp. 009857. Applicant 
states 216 lugs of Muscat and 534 lugs remaining lots remaining at time of 
inspection. 


Condition of 
Load: Fach lot: Stacked on pallets in applicants cooler. 


Condition of 
Pack: Each lot: Well filled stem up pack, six way cardboard lined. 


Temperature 
of Product: Each Lot: In various locations 43 to 46°F. 


Size: Grenache lot: Berries small to medium, mostly medium. Ruby Cabernet lot: 
Berries small to medium, mostly small. Muscat lot: Berries generally me- 
dium. Carignane lot: Berries small to medium, mostly medium. Each lot: 
Bunches mostly medium. 


Quality: Each lot: Bunches fairly well filled and fairly compact. Muscat lot: Clean, 
well developed and mostly light green color. Average 1% grade defects, 
scars. Remaining lots: Clean, well developed and fairly well colored. Grade 
defects within tolerance. 


Condition: Each lot: Berries are firm and firmly attached to capstems. Stems mostly 
light green, some turning brown and pliable. Muscat lot: Average 3% shat- 
tered berries. From 3 to 28% average 14% raising, including 4 or 5%, aver- 
age 4% raisened. Damage by brown discolored berries range from 11 to 28, 
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average 20%. Average less than 1/2 of 1% decay. Remaining lots: Average 
2% shattered berries from 6 to 10%, average 7% damage by raising, includ- 
ing 2% raisened berries. Average 1% decay. 


Grade: Muscat Lot: Meets quality requirements but fails to grade US. No. 1 juice 
only account of condition. Remaining lot: U.S. No. 1 juice. 


Remarks: Applicant states lots are further identified by store lot 302. 


7. At an unknown time and date complainant invoiced respondent for 
the agreed purchase price $7,597.70. At an unknown time and date re- 
spondent remitted $6,077.70 against this account, leaving a balance due 
of $1,520.00. 

8. On February 19, 1980, complainant filed a formal complaint to ini- 
tiate this proceeding, within nine months of the accrual of its alleged 
cause of action. 


CONCLUSIONS 


The above findings of fact are based on undisputed allegations in the 
complaint, plus the official USDA inspection report. Apparently there 
was some correspondence about this complaint between the parties and 
the F & V office in Chicago. None of this was offered in evidence by 
either party. The only defense that respondent raised was contained in 
letters to the Hearing Clerk and the Regulatory Branch, Fruit & Vegeta- 
ble Division, Agricultural Marketing Service, in Washington. These 
were to the effect that the product was not entirely satisfactory, and 
that respondent had lost a sale because of defects in the Muscat grapes. 
However, this correspondence is not in affidavit form, and cannot be re- 
ceived in evidence. 

We have held repeatedly that when a receiver accepts a load of perish- 
able agricultural commodities he becomes liable to the shipper for the 
purchase price thereof less damages resulting from any breach of con- 
tract by the shipper. The burden of proving both breach and damages re- 
sulting therefrom is on the receiver. See, most recently, Mutual Vegeta- 
ble Sales v. Select Distributors, 38 A.D. 1359 (1979). Here there is proof 
of neither. The condition defects shown on the USDA inspection report 
are not, in our view, sufficiently serious to establish a breach of contract; 
especially since we do not know exactly when the truck arrived, or 
whether transportation from California was normal throughout. Also, 
respondent has failed entirely to show any damages by competent evi- 
dence. Assertions in unsworn letters that some of its customers were un- 
happy with the grapes is no proof whatever. 

We conclude that respondent is liable for the purchase price of 
$7,597.70, less one payment on this account in the amount of $6,077.70, 
and that complainant is entitled to recover the balance of $1,520.00. Re- 
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spondent’s failure to pay this amount constitutes a violation of section 2 
of the Act for which reparation should be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $1,520.00 with interest thereon at 
the rate of 13 percent per annum from November 1, 1979 until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,171) 


LINDEMANN FARMS, INC., v. SOL SALINS, INC. PACA Docket No. 
2-5460. Decided September 11, 1980. 


Decay, level of—F.O.B. sale, failure to establish breach—Burden of proof, 
failure to establish—Reparation awarded— Additional reparation awarded 
for fees and expenses incurred by oral hearing 


Diane Langton, Presiding Officer. 
Mathew M. McInerney, Newport Beach, Calif., for complainant. 
Howard B. Silberberg, Arlington, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $7,338.50. The transaction in 
question involved the shipment of cantaloupes, a perishable agricultural 
commodity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto admitting liability 
to the complainant for the sum of $1,319.30, and denying liability to 
complainant for the remaining amount. Respondent, in addition, re- 
quested an oral hearing. 

An oral hearing was held in Washington, D.C., on December 5, 1979, 
at which time respondent was represented by counsel and complainant 
by a perishable commodities industry association representative. Four 
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witnesses testified at the hearing, one for complainant and three for re- 


spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Lindemann Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 1383, Los Banos, California 93635. 

2. Respondent, Sol Salins, Inc., is a corporation whose address is 1325 
5th Street, Northeast, Washington, D.C. 20002. At the time of the 
transaction in dispute, respondent was licensed under the Act. 

3. On or about July 13, 1978, complainant sold to respondent, by an 
oral contract negotiated through the brokerage firm of George De Paoli 
Company, 1,722 12-count cartons of U.S. Grade #1 cantaloupes, called 
Lindy’s Delight Brand, at $3.50 a carton, plus the cost of cooling and pal- 
letizing at $1,033.20, the Ryan recording instrument at $20 and the 
brokerage fee of $258.30, for a total amount of $7,338.50 F.O.B. 

4. The sale was confirmed by complainant’s Invoice File No. 4001 and 
by George De Paoli’s Memorandum of Sale No. 16581. 

5. In preparation for transit, complainant precooled the cantaloupes 
by applying top ice and by refrigerating them overnight. In addition, the 
cantaloupes had a fungicide and a wax coating applied to them before 
loading. 

6. The cantaloupes were loaded in Southern Pacific Railway Com- 
pany, Railroad Car No. SPFE457026 on July 13, 1978, for which pro- 
duce the Railway Company signed as accepted at 4 p.m. 

7. The temperature in the railway car during transit from Los Banos, 
California, to Washington, D.C., as recorded by the Ryan temperature 
recorder, showed temperatures in the car ranging from 38°F. to 42°F., 
mostly 40°F. 

8. On Friday evening, July 21, 1978, or the following day, July 22, 
1978, the produce arrived at respondent’s place of business, in Washing- 
ton, D.C. 

9. On Monday, July 24, 1978, at 11:15 a.m., the produce was inspect- 
ed by a federal inspector, while it was still intact in the railroad car. The 
inspection report states, in pertinent part, as follows: 


Temperature of Product: At doorway, Top: 42°, Bottom: 42°F. 


Quality: Mature, clean, generally well formed, well netted, generally full, few half 
slips. Good Internal Quality. Grade defects average 6%, scars and mechanical 
damage. 

Condition: Mostly firm, many ripe and firm. Ground color mostly light green, 
many turning. No decay in most cartons, 1 to 2 decayed melons in many, average 
6% Bacterial Soft Rot in early stages affecting stem scars. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 account of condi- 
tion. 
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10. On July 24, 1978, Ronnie Salins phoned George De Paoli and stat- 
ed that when the produce arrived on Friday, July 21, 1978, the produce 
was showing problems, but that they were unable to get an inspection 
until Monday, July 24, 1978. In addition, he stated that the inspection 
showed a temperature of 42°F., with 6% bacterial soft rot, in early 
stages, affecting stem ends. The broker, George De Paoli, phoned Scott 
Brooks of Lindemann Farms and reported the results of the first inspec- 
tion. 

11. On July 28, 1978, at 6:45 a.m., the produce was once again in- 
spected, by a federal inspector, subsequent to being unloaded in respond- 
ent’s warehouse refrigeration unit. The inspection report states, in perti- 
nent part, as follows: 


Products Inspected: 763 cartons. 
Temperature of Product: Ranges 39 to 43°F. 


Condition: Mostly ripe and firm, some firm. Ground color mostly turning to yel- 
low, some light green. 4 to 11 decayed melons per carton average 65%. Bacterial 
Soft Rot, Cladosporium Rot affecting stem scars, many in advanced stages. 


12. On July 29, 1978, 912 cartons of Lindy’s Delight, California mel- 
ons were dumped in Washington, D.C. Dumping Certificate No. 36101, 
signed by Inspector Donald Paradis, verified such dumping, as follows: 


I have this day inspected 912 cartons of cantaloupes consigned by Lindemann 
Farms, Los Banos, California, ... marked for identification as “Lindy’s Delight, 
California Melons, 12’s” and have found the quality and/or condition of such pro- 
duce to be 75 to 100% decay, generally advanced stages. I consider such produce 
to possess no commercial value at the time of inspection. 


13. Subsequent to the second inspection, respondent notified the 
broker, George De Paoli, the results of the second inspection, after 
which conversation, the broker notified complainant. 

14. On August 25, 1979, respondent tendered a check to complainant 
for the amount of $1,319.30, which constituted the sales proceeds of the 
cantaloupes not dumped, minus respondent’s expenses. This check was 
returned to respondent uncashed. As explanation for the return of the 
check, the broker received a mailgram from complainant, dated Septem- 
ber 2, 1978, which mailgram states, in pertinent part, as follows: 


RE CARS SPFE 457026 RETURNING CHECK CAR SOLD FOB DUE DELAY 
IN TRANSIT EXPECT FULL INVOICE. 


SCOTT BROOKS 
LINDEMANN FARMS INC. 


15. An informal complaint was filed on December 5, 1978, which was 
within nine months after the cause of action, alleged herein, accrued. 
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CONCLUSIONS 


Complainant contends that respondent owes it the agreed purchase 
price from the sale of a railroad car of cantaloupes. Respondent contends 
that complainant breached its warranty of suitable shipping condition 
and, as a result, the produce arrived abnormally deteriorated. Further- 
more, respondent documented this fact, by securing a timely federal in- 
spection. Complainant counters respondent’s allegation by stating that 
any abnormal deterioration was due to a delay in transportation, for 
which respondent is liable under an F.O.B. contract. In addition, com- 
plainant contends that the federal inspection lacks any evidentiary 
merit because of the fact that it was secured four days after the produce 
arrived. 

Initially, respondent claims that this tribunal lacks jurisdiction to hear 
this dispute due to the fact that the complaint was not filed in a timely 
manner by an interested party. It is clear that the informal complaint 
was lodged by a letter dated December 5, 1978, written by William Tarp 
of the Western Growers Association. Respondent alleges that Mr. Tarp 
is not a party to the dispute at hand, and therefore, is not a sufficiently 
“interested person” to file a valid informal complaint. It is clear from 
Mr. Tarp’s letter that he states he is acting on behalf of the complainant 
at all times. Mr. Tarp is an employee of the Western Growers Associa- 
tion, which is an industry association, of which complainant is a mem- 
ber. One of the services this association performs is the representation of 
its members in PACA reparation disputes. Mr. Tarp was acting in the ca- 
pacity of complainant’s agent; in a role not dissimilar to that of an attor- 
ney. The formal complaint was filed on June 18, 1979, and was properly 
verified by complainant’s president, George Lindemann. Furthermore, 
Western Growers Association continued to represent complainant 
throughout the case at hand, including an appearance at hearing. There- 
fore, this tribunal finds that the informal complaint was filed in a proper 
manner and was sufficient to meet the requirements of the regulations 
(7 CFR 47.3 (2) ) and, in fact, tolled the statute of limitations within the 
requisite jurisdictional nine month period. 

There was no evidence submitted by complainant to substantiate that 
the railway car arrived after an abnormal delay in transportation. The 
expected time of arrival was July 21, 1978, and testimony at hearing 
was taken that reflected arrival on the evening of July 21, 1978 or early 
on July 22, 1978, Friday or Saturday, respectively. It is the Agriculture 
Department’s policy to assume that transit conditions are normal in the 
absence of evidence to the contrary. Louis Caric & Sons v. Ben Gatz Co., 
38 A.D. 1486 (1979). 

The evidence is also clear that respondent secured a federal inspection 
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as quickly as possible, considering the weekend arrival. That inspection 
was performed on Monday morning, at 11:15 a.m., July 24, 1978. The 
inspection report states that the cantaloupes did not grade as U.S. No. 1, 
as there was 6 percent average decay (See Finding of Fact No. 9). The re- 
sults of this inspection were given respondent in a timely fashion and 
the saleable cantaloupes were marketed without delay. Approximately 
three days and 20 hours later subsequent to the first inspection, a second 
inspection was requested and, as a result of that inspection, somewhat 
more than one-half of the produce was dumped as being unmerchant- 
able. Taking all the evidence into consideration, we find that respondent 
obtained a federal inspection without undue delay and, subsequent to 
that inspection, responsibly attempted to dispose of the produce by sale. 

Pursuant to 7 CFR 46.43 (i), the shipper is responsible for shipping the 
goods in suitable shipping condition so that the produce will arrive at 
destination “without abnormal deterioration” (7 CFR 46.43 (j) ). See 
G&S Produce Co. v. Schnuck Distributing Co., 34 A.D. 1604 (1975). No 
more than 5 percent of U.S. #1 cantaloupes can be affected by decay 
upon arrival in an F.O.B. contract, according to long established, accept- 
ed industry tolerance. 

Therefore, the only crucial question in the case before us is what was 
the level of cantaloupe decay upon arrival at destination (see Finding of 
Fact #8). Review of the two inspection reports does not give us the evi- 
dence we need, because the first inspection was performed at least two 
to two and one half days subsequent to arrival of the load (see Finding of 
Fact #9) and the second inspection was taken six to six and one half days 
after arrival (see Findings of Fact #11). 

Upon review of all the evidence submitted we cannot determine, with 
any level of certainty, what amount of decay, if any, was present in the 
load of cantaloupes at the time of arrival. This conclusion is drawn after 
consideration of the entire record, including the expert testimony given 
by Dr. Harold E. Moline, a plant pathologist with the Horticulture Qual- 
ity Laboratory at Beltsville, Maryland. Dr. Moline testified that in light 
of the large amount of decay (65 percent) found during the second in- 
spection, he believed that the level of decay four days earlier would have, 
in actuality, had to be higher than the 6 percent amount noted in the 
first inspection report. However, no opinion was offered as to the specif- 
ic amount of decay in the load two to two and one half days after arrival, 
and more importantly, no evidence was introduced, nor can we specu- 
late, as to what the actual level of decay, if any, was present in the canta- 
loupes upon arrival. It necessarily would have to have been less than the 
6% found in the first inspection. Therefore, we find that respondent has 
not sustained its burden of proof in rebuttal to complainant’s allega- 
tions. As a result, respondent has violated section 2 of the Act for which 
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reparation shall be awarded with interest. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (b) ), complainant filed a timely claim for 
an award of $1,794.80, representing fees and expenses incurred in con- 
nection with the oral hearing. These fees and expenses are not found to 
be appropriate in the following categories: $122.68 was claimed as the 
representative's subsistence for two days and $68.99 was claimed for the 
witnesses’ subsistence for one day. As subsistence claims are limited to 
$16 per day, these amounts shall be reduced accordingly. Therefore, as 
complainant is found to be the prevailing party in this dispute, fees and 
expenses to a total amount of $1,651.13 shall be granted. 

Respondent’s motion requesting submission of Exhibit A, attached to 
its brief, is granted. 

Complainant’s petition for admission of Exhibit A, attached to that 
petition, is also granted. 


ORDER 


Complainant’s Exhibit A, attached to its petition for admission, is 
hereby admitted into evidence. 

Respondent’s Exhibit A, attached to the respondent’s brief, is hereby 
admitted into evidence. 

The complaint is hereby granted to the amount of $7,338.50. 


Respondent shall pay complainant, as reparation, the sum of 
$7,338.50, with interest thereon at the rate of 13 percent per annum 
from August 1, 1978, until paid. 

Respondent shall also pay complainant for fees and expenses incurred 
in connection with the oral hearing, the sum of $1,651.13, with interest 
thereon at 13 percent per annum, from the date of this order, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,172) 


G & J BROKERAGE CO., INC., v. UBBA’S, INC. t/a SOUTHERN PRODUCE 
Co. PACA Docket No. 2-5494. Decided September 16, 1980. 


Agent, failure to establish authority—Dismissal 


Where complainant failed to establish agent’s authority and whether the agent represented 
the respondent. The complaint must be dismissed. 


George L. Aubrey, Presiding Officer. 
C. Marshall Rae, Houston, Tex., for complainant. 
Gerald R. Mace, Houston, Tex., for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $1,263.60 against respondent in connection with a trans- 
action in interstate commerce involving a truck shipment of tomatoes 
from Arizona to Texas. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an unverified answer thereto denying liability. 

The amount claimed in the formal complaint is less than $3,000. 
Therefore, the shortened procedure provided in PACA Rules of Practice 
at 7 CFR 47.20 is applicable. Under this procedure the pleadings of the 
parties, if verified, are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn statements 
and to file briefs. Both parties submitted additional statements. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 2500 West Mount 
Houston Road, Houston, Texas. 

2. Respondent is a corporation whose address is 3126 Produce Row, 
Houston, Texas. At the time of the transaction described herein respond- 
ent was licensed under the Act. 

3. On or about January 20, 1979, complainant caused to be shipped 
from an Arizona loading point, one truck shipment of tomatoes consist- 
ing of 240 packages in two sizes. 

4. On or about January 30, 1979, Mr. George C. Martin, complain- 
ant’s president sold this shipment to a Mr. Steve Belger, an employee of 
respondent, and invoiced respondent in the amount of $1,263.60. 

5. At an unknown time and date these tomatoes, on a truck owned by 
one Ben Vasquez, reached the Houston area. Mr. Belger obtained posses- 
sion of the tomatoes on or about January 30, 1979 and delivered them to 
a firm known as Better Foods located at 3173 Produce Row in Houston. 

6. At the suggestion of Mr. Belger, at an unknown time and date, 
complainant reinvoiced this shipment to the Better Foods firm. 

7. Complainant has received no payment for these tomatoes from 
either respondent or Better Foods. 
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8. Complainant filed an informal complaint with the Department on 
March 14, 1979, and a formal complaint on May 29, 1979. These were 
within nine months of the accrual of its alleged cause of action. 


CONCLUSIONS 


Complainant first alleged that respondent accepted the commodities 
on arrival at destination. However, in a subsequent affidavit by com- 
plainant’s president, Mr. George C. Martin, he stated that “Steve Belger 
picked up the shipment from Ben Vasquez. . . and signed the receipt.” * 
Respondent’s president’s affidavit is to the effect that Mr. Belger picked 
up the tomatoes and brought them to the warehouse of the other firm 
called Better Foods. From this we conclude that the tomatoes never 
reached respondent’s place of business. 

Mr. Martin’s affidavit nowhere states that Mr. Belger bought the 
tomatoes for respondent. Apparently he merely assumed that this was 
the case. Even if complainant could establish that Mr. Belger had named 
respondent as the buyer, there would still be a problem about his author- 
ity to buy for respondent. However, no evidence was offered on the ex- 
tent of his authority—either real or apparent. 

This failure to allege or prove the extent of Mr. Belger’s agency is fatal 
to the complainant’s case. Not every employee of a PACA licensee has 
authority to buy and sell for that licensee. See Quality Potato Sales, Inc. 
v. M. P. Clark, Inc., 21 A.D. 380, 382 (1962). And, as a matter of general 
law, the authority of an agent cannot be presumed. The burden is on the 
plaintiff to produce credible evidence in support of such authority. Zu- 
rich Gen. Ins. Co. v. Mutual Mortgage & L. Co., 113 N.E. 2d 134, 137 
(Ohio App. 1953). Here there is no evidence that Mr. Belger actually 
bought or accepted the produce for respondent, or had any authorization 
from respondent in that capacity. Accordingly, we cannot place any re- 
sponsibility on respondent in connection with this transaction. The com- 
plaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


1. The trucker’s receipt of delivery to respondent on which complainant relies is not 
signed by Mr. Belger. It appears to have been initialed by someone, but not clearly by Mr. 
Belger. A copy of this document was attached to the complaint but not identified therein, 
nor does Mr. Martin’s affidavit help to establish its authenticity. For these reasons the 
document has no evidentiary value. 
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WELL PICT, INC., v. AG-WEST GROWERS, INC., t/a AG-WEST. PACA 
Docket No. 2-5221. Decided September 16, 1980. 


Set-off and counterclaim, dismissed—F.o.b. sale or open price term, not 
established—Accord and satisfaction, not established—Purchase price, 
failure to pay—Violation of section 2 of the Act—Reparation awarded 


Where complainant charged respondent with failure to pay the full purchase price for 
strawberries. Reparation awarded complainant against respondent. Complainant al- 
so awarded additional reparation for fees and expenses in connection with oral hear- 
ing. 


Andrew Stanton, Presiding Officer. 
Matthew McInerney, Newport Beach, Calif., for complainant. 
Ralph Thompson, Monterey, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $51,619.20 in connection with the 
sale of 18 lots of strawberries in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. Respondent also filed a set-off and counterclaim in the 
amount of $66,687.07, which has since been amended to $49,562.60. 
Complainant filed a reply thereto, denying liability. An oral hearing was 
held in Monterey, California on August 6 and 7, 1979, at which both par- 
ties were represented by counsel. Five witnesses testified at the hearing, 
two for complainant and three for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Well Pict, Inc., is a corporation whose address is P.O. 
Box 973, Watsonville, California. At the time of the transaction alleged 
in the set-off and counterclaim, complainant was licensed under the Act. 

2. Respondent, Ag-West Growers, Inc. t/a Ag-West, is a corporation 
whose address is P.O. Box 8, Bakersfield, California. At the time of the 
transactions alleged in the complaint, respondent was licensed under the 
Act. 
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3. During the 1977 growing season, complainant sold and shipped to 
respondent, in the course of interstate commerce, numerous lots of 
strawberries. Among these were 17 lots of strawberries bearing respond- 
ent’s purchase order numbers (hereinafter utilized to identify all transac- 
tions) 2264, 2307, 2530, 2383, 2856, 2883, 2879, 2884, 2918, 2923, 
2947, 2957, 2992, 3004, 3023, 3061, and 3120, with invoice prices total- 
ling $142,343.60. Respondent remitted to complainant for these 17 lots 
only $90,724.40, a difference of $51,619.20 from complainant’s invoice 
prices. Throughout these 17 transactions, complainant was represented 
by its sales manager, Frank Shiraki, and respondent by the manager of 
its Salinas Office, Lloyd Meyers. It was never agreed between the parties 
that complainant would be required to reimburse respondent for any 
transaction for which respondent had made payment and which later re- 
sulted in a loss to respondent. 

4. On November 18, 1977, complainant’s President, Tim Miyasaka, 
and Shiraki met with respondent’s Meyers at respondent’s Salinas office. 
At the meeting, all the disputed transactions between the parties were 
discussed, and certain checks from respondent to complainant were pre- 
pared. These checks were intended by complainant’s representatives and 
Meyers to represent payment in full for all disputed transactions with 
the exception of 17, including 15 of the 17 transactions specifically re- 
ferred to in Finding of Fact 3 above (excluding transactions 2530 and 
2883). As to these 15 transactions, Miyasaka and Meyers agreed that re- 
spondent would repay complainant by various adjustments in the course 
of their dealings during the forthcoming 1978 season. 

5. On August 12, 1977, a federal inspection took place in Bronx, New 
York, covering 1152 out of the 2088 flats of strawberries originally 
shipped by complainant on August 6, 1977, in transaction 2530. The in- 
spection found the strawberries to be in the following condition: “Mostly 
ripe and firm, 3 to 15% per cup, average 9% soft. 12% to 27% per cup 
average 17% damage by bruising scattered throughout cups. 3 to 21% in 
most cups, none in some average 10% Gray Mold Rot and Rhizopus Rot 
in various stages.” 

6. On November 21, 1977, Miyasaka called Meyers, requesting that 
they meet at complainant’s place of business to discuss the 17 transac- 
tions for which payment had not been made at the November 18, 1977, 
meeting. On November 22, 1977, Meyers met with Miyasaka, and they 
both signed the following statement: 


To Ag-West: 


The following invoices are being rebilled for the balance per Lloyd Meyers instruc- 
tion. The balance of $45,895.20 will be due and payable to Well Pict, Inc. in 1978. 
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Invoice [Well Pict, Inc.] P.O. #[Ag-West] Balance Due 
6082 2971 $1236.00 
6040 2937 2856.00 

895 2264 2592.00 
894 2947 600.00 
893 2923 4608.00 
982 2918 2472.00 
691 2856 6180.00 
891 2884 4056.00 
690 2957 1320.00 
688 3004 3144.00 
687 2992 5604.00 
686 3023 4944.00 
685 2383 691.20 
684 3061 2952.00 
682 2879 480.00 

2307 1680.00 


$45895.20 
Date 11/22/77 T. T. Miyasaka/Signature] 


11/22/77 Ag-West 
Lloyd Meyers/Signature] 


At this time it was not indicated by any representative of respondent 
that Meyers lacked authority to act as respondent’s authorized repre- 
sentative in signing this document. 

7. Respondent made payment for transaction 2971 on January 20, 
1978, and transaction 2937 on January 30, 1978, in the amounts set 
forth in the November 22, 1977, statement. Respondent has not made 
payment of the balance set forth in such statement totalling $41,803.20. 

8. On July 28, 1978, Meyers wrote a letter to the Department which 
included the following language: 


During September and October 1977, I do not recall making an agreement with Well- 
Pict that “to pay Well-Pict’s invoices immediately with the understanding that adjust- 
ments would be made after the sale of the berries.” “Over payments made by Ag-West 
were to be reimbursed by Well-Pict.” 


9. An informal complaint was filed on March 9, 1978, which was 
within nine months from the time the causes of action alleged in the 
complaint accrued. 

10. Respondent filed a petition to re-open the hearing which was 
denied by the Secretary on December 5, 1979. 


CONCLUSIONS 


This case deals with numerous shipments of strawberries sold by com- 
plainant to respondent during the 1977 growing season. Complainant al- 
leges that respondent failed to make full payment for 17 truckloads that 
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it purchased, received, and accepted, in an amount totalling $51,619.20. 
Respondent denies these allegations, disputes the Secretary’s jurisdic- 
tion over one of the transactions alleged in the complaint, and asserts a 
set-off and counterclaim in the amount of $49,562.60 for overpayments 
it alleges to have made to complainant in connection with the transac- 
tions alleged in the complaint, as well as numerous other transactions 
between the parties during the 1977 growing season. 

We turn first to respondent’s contention that one of the 17 transac- 
tions alleged in the complaint, transaction 2383 consisting of 2,304 flats 
of strawberries, was not a transaction in the course of interstate com- 
merce. Although complainant and respondent are both California resi- 
dents, complainant claimed that the strawberries were sold with the in- 
tention that they would eventually be sold out of state. Complainant has 
introduced into evidence, with the consent of respondent, an affidavit by 
its President, Tim Miyasaka, which states that he was informed by an 
employee of the firm that purchased the berries from respondent, Kap- 
lan’s Fruit and Produce Co., Inc., Los Angeles, California (hereinafter 
“Kaplan’s”), that 242 flats were sold to World Wide Foods, Philadelphia, 
Pennsylvania on July 8, 11 and 14, 1977. Complainant has also pre- 
sented documentation from Kaplan’s showing the sale of 243 flats of 
strawberries to World Wide Foods, which strawberries are identified as 
lot number 7515 from Well Pict. Respondent’s exhibit 4, page 3, which 
has been admitted into evidence, is an invoice from Kaplan’s, and con- 
firms that the strawberries purchased from complainant were assigned 
lot number 7515. From this evidence, we conclude that complainant has 
proved that 242 out of the 2,304 flats of strawberries were eventually 
shipped in the course of interstate commerce, and infer that the inter- 
state shipment of these 242 flats was intended by complainant and re- 
spondent at the time of sale. However, complainant has failed to provide 
any proof as to the interstate movement of the remaining 2,062 flats, 
and we must therefore, hold that they are not within the Secretary’s 


jurisdiction. Wide World of Foods v. Trinity Valley Foods Co., 34 A.D. 
423 (1975). Complainant alleges that $691.20 is due and owing with re- 
spect to this transaction. The portion of the amount claimed which is 
under the Secretary’s jurisdiction is in the same proportion to $691.20 as 
the 242 cartons which we have determined to involve interstate com- 
merce is to the entire 2,304 load. Thus, only $72.60 of complainant’s 
claim regarding transaction 2383 is within the Secretary’s jurisdiction, 
and the remaining $619.00 must be dismissed due to the absence of 
jurisdiction. 

We will now discuss the merits of complainant’s allegations regarding 
the 17 transactions contained in the complaint. Complainant claims that 
respondent “chopped” its invoices relating to these transactions by re- 
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mitting less than the invoice price. Respondent contends that there was 
an agreement with complainant that sale of all 17 lots would be on an 
“open” basis, with respondent obligated to remit only what it realized 
from its sale of the fruit, while providing complainant with at least 
$2.00 per flat. Complainant denies the existence of such an agreement, 
claiming that the 17 lots were sold “f.o.b.” 

With respect to the 15 of the 17 transactions (2264, 2947, 2923, 2918, 
2856, 2884, 2957, 3004, 2992, 3023, 2383, 3061, 3120, 2879, 2307) we 
are not required to resolve the parties differing versions of the terms of 
their contract, as it is clear from a statement signed by representatives 
of both parties dated November 22, 1977, that respondent is obligated to 
pay complainant the amount alleged in the complaint (with the excep- 
tion of transaction 2383 for which we have determined that $619.00 of 
complainant’s $691.20 claim must be dismissed due to lack of jurisdic- 
tion). 

It is undisputed that on November 22, 1977, a statement was signed 
by Miyasaka on behalf of complainant and Meyers on behalf of respond- 
ent, acknowledging that respondent owed $45,895.20 to complainant 
and that such amount would be paid in 1978 (see Finding of Fact 6). The 
statement listed 17 transactions, 15 of which (identified in the preced- 
ing paragraph) are included in the complaint. The total of these 15 trans- 
actions shown in the November 22, 1977, statement is $41,803.00. As of 
the date of the statement, Miyasaka was President of complainant and 
Meyers, according to respondent’s President Robert Zoller, was the man- 
ager of respondent’s Salinas office (tr. 170). 

Respondent contends in its answer that the November 22, 1977, state- 
ment was prepared in February 1978 when Meyers’ employment at re- 
spondent had terminated, and the statement was then back-dated. Re- 
spondent also contends that Meyers lacked the authority to bind re- 
spondent to any agreement in that statement. Respondent argues, alter- 
natively, that the agreement was intended only to obligate respondent in 
the event that the parties continued to do business in 1978, and since no 
business was done in 1978, the agreement was voided. 

With respect to respondent’s first contention, which raises a serious al- 
legation of fraud on the part of complainant for allegedly back-dating 
the November 22, 1977, statement, respondent has offered no corro- 
borative evidence whatsoever. It is obvious that the claim is devoid of 
merit and not worthy of serious consideration. 

Regarding respondent’s second contention, we hold that respondent 
was bound to the terms of the November 22, 1977, statement by Meyers’ 
signature even if, as respondent alleges, Meyers was not authorized to do 
so, by virtue of the doctrine of apparent authority. Apparent authority is 
defined as authority which, though not actually granted, the principal 
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knowingly permits the agent to exercise or which he holds the agent out 
as possessing. It is the acts and conduct of the principal, and not the 
agent, that must be relied on to show the agency. Gulf & Western Food 
Products Co. v. Prevor-Mayrsohn International, Inc., 34 A.D. 1911 
(1975). Since Zoller has testified that Meyers was authorized to enter in- 
to contracts to purchase produce and to make payment on such contracts 
(tr. 211), it follows that Meyers’ action on respondent’s behalf concern- 
ing the November 22, 1977, statement was either a necessary concomi- 
tant to Meyers’ actual grant of authority, or was an act which complain- 
ant could reasonably assume to be a part of Meyers’ authorized duties. 
Moreover, no representative of respondent informed complainant that 
Meyers was lacking in authority prior to the November 22, 1977, state- 
ment (Finding of Fact 6). 

Regarding respondent’s alternative contention that respondent's obli- 
gation to make payment as expressed in the November 22, 1977, state- 
ment was contingent on the parties continuing to do business in 1978, 
this contention seems to be supported by the testimony of Meyers, as 
illustrated by the following: 


Q. [Respondent’s counsel] And again, the agreement to do what you were going to 
agree to do was not action which would take direct payment from Ag-West ex- 
cept when Ag-West received a benefit, such as a profit from the sale of the 
berries which they had purchased from Well Pict, is that correct? 


A. [Mr. Meyers] That’s correct. [Tr. 163] 


However, Miyasaka, the signee of the statement on behalf of 
complainant, insists that respondent’s obligation to pay was not subject 
to any conditions, testifying that “whatever means it would take them to 
pay us back was their own decision, not between Lloyd [Meyers] and my- 
self.” (Tr. 74). We find it quite significant that the November 22, 1977, 
statement makes no mention of any condition attached to respondent’s 
obligation to make payment, but states flatly that the amount set forth 
therein “shall be due and payable to Well-Pict, Inc. in 1978.” After con- 
sidering all the evidence, it is our opinion that the November 22, 1977, 
statement constitutes either a unconditional agreement by respondent 
to pay complainant the stated amount during 1978, with consideration 
being the abandonment of complainant’s right to receive payment with- 
in ten days after respondent’s acceptance (7 CFR 46.2aa (5) ), or at the 
very least, respondent’s unconditional admission of liability for such 
amount. Thus we conclude that respondent is liable to complainant for 
the amount set forth in the November 22, 1977, statement in connection 
with transactions 2264, 2947, 2923, 2918, 2856, 2884, 2947, 3004, 
2992, 3023, 2383, 3061, 3120, 2879, and 2307, or $41,803.20, less the 
$691.00 relating to transaction 2383 which we have determined not to 
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come within the Secretary’s jurisdiction, for a total of $41,112.20. 

We now turn to the two transactions listed in the complaint which are 
not included in the November 22, 1977, statement, transactions 2530 
and 2883. Complainant claims that $4,176.00 is owed on transaction 
2530, which was shipped to respondent on August 6, 1977, and invoiced 
on August 8, 1977. Complainant derives this figure from the difference 
between the invoice price of $9,180.00 — $4.00 per flat plus $.25 cooling 
for 2,088 flats, $286.00 for tectrol and $20.00 for therma guard — and 
the $5,004.00 remitted by respondent and included in its check dated 
September 20, 1977, along with a copy of complainant’s invoice changed 
to show the invoice price of $2.00 per flat. With respect to transaction 
2883, which was shipped to respondent on September 23, 1977, and in- 
voiced on September 26, 1977, complainant claims that it is owed 
$5,640.00, the difference between the invoice price of $11,048.00 — 
$4.50 per flat plus $.25 cooling for 2,256 flats, $312.00 for tectrol and 
$20.00 for therma guard — and respondent’s payment of $5,008.00 in- 
cluded in its check of January 30, 1978, sent with a copy of complain- 
ant’s invoice changed to show a price of $2.25 per flat. Respondent ap- 
pears to be claiming that it was agreed by the parties that both transac- 
tions would be priced after sale and that respondent properly priced the 
strawberries in accordance with what it was able to recieve from its 
buyers. Repondent contends that the difference in price between that 
claimed by complainant and remitted by respondent results from the 
condition problems present in the lots. Respondent further contends 
that its pricing followed an agreement it had with complainant that re- 
spondent would remit at least $2.00 per flat. Complainant denies having 
agreed that the strawberries were to be priced after sale and that re- 
spondent was to remit at least $2.00 per flat. Since the parties disagree 
concerning the terms of their contracts for the two transactions, the bur- 
den rests with each party to establish its allegations by a preponderance 
of the evidence. Vernon C. Justice v. Eastern Potato Dealers of Maine, 
Inc., 30 A.D. 1352 (1971). 

Before analyzing the evidence pertaining to these two transactions, it 
is important to clarify the meaning of the terms “f.o.b.” and “price after 
sale.” The terms “f.o.b.” is a delivery term which indicates that the ship- 
ment is placed free on board the agency of transportation at shipping 
point, in suitable shipping condition, with the buyer bearing all risk of 
loss in transit which is not caused by the seller (7 CFR 46.43 (i); Uniform 
Commercial Code 2-319 (1) ). Although the term “price after sale” is not 
defined in the Department’s regulations nor in the Uniform Commercial 
Code, it is apparent from respondent’s brief that it is intended by re- 
spondent to refer to an open price term. According to section 2-305 of 
the Code, the use of an open price term is permissible if it conforms to 
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the intentions of the parties to the contract and the price set meets good 
faith standards. That section states, in pertinent part, as follows “(t]he 
parties if they so intend can conclude a contract for sale even though the 
price is unsettled. In such a case the price is a reasonable price at the 
time for delivery. . . price to be fixed by seller or by the buyer means a 
price for him to fix in good faith.” In paragraph 6 of the “Official Com- 
ments” pertaining to section 2-305, it is stated “[tJhroughout the entire 
section, the purpose is to give effect to the agreement which has been 
made. That effect, however, is always conditioned by the requirement of 
good faith action. .. .” 

Concerning transaction 2530, the testimony of complainant’s sales 
manager, Shiraki, is convincing evidence of respondent’s claim that 
price after sale terms were in effect. This testimony is as follows: 


Q. [Respondent’s counsel]. . . Isn’t it true that from time to time you sent a packing 
list advice instead of an invoice so they would know what berries were shipped? 


A. [Mr. Shiraki] Price after sales, yes, this was price after sales. When there was no 
price marked, then it was priced after sales, which we do have. 


. So, the one I’m showing you is the, it’s Ag-West No. 2530, which I believe is the 
third item on your complaint. Yes; and this packing list notification, you state 
was a procedure which you followed when it was to be priced after sale? 

. Thatis right. 

. And priced after sales meant what? 


. Price after sale meant that it was open, and after I got the price from Lloyd 
[Meyers] I put it on our invoice and sent them the invoice. [Tr. 36-36] 


The next issue concerns the price which the parties intended be 
applied in transaction 2530. Shriaki testified somewhat ambigiously 
that respondent’s Meyers supplied the $4.00 per flat price stated on com- 
plainant’s August 8, 1977, invoice: “I didn’t get these figures out of the 
sky. These must have come from Mr. Meyers.” (Tr. 53) “He [Meyers] 
must have told me the price after the berries left the dock.” (Tr. 56) Al- 
though Meyers implies that a $2.00 per flat price was discussed with 
Shiraki in connection with a possible claim against the trucker (Tr. 152) 
he doesn’t indicate when this discussion occurred, nor does he specifical- 
ly refute Shiraki’s claim that he agreed to the $4.00 per flat price after 
the strawberries left the shipping dock. We believe that it is strongly 
indicative of the intentions of the parties as to the price to be charged in 
transaction 2530 that such transaction was not included by complainant 
in the November 22, 1977, statement. Complainant’s President, 
Miyasaka, when asked what that statement was intended to represent, 
testified as follows: 


A. [Mr. Miyasaka] What’s on this is everything, all invoices that were slashed and all 
f.o.b. prices were not paid in full. That’s what this is composed of. 
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Q. [Respondent's counsel] So, as far as you know, then, it included every invoice that 
was unpaid at the time you made it up? 


A. That’s correct. 


Since respondent’s payment for transaction 2530 was made on Septem- 
ber 20, 1977, complainant, at the time it prepared the November 22, 
1977, statement, must have been aware that respondent’s remittance 
was in the amount of $2.00 per flat. Complainant has admitted that all 
transactions on which it disputed the price were included in the Novem- 
ber 22, 1977, statement. Therefore, by not seeing to the inclusion of 
transaction 2530 in such statement, complainant evidenced the inten- 
tion that the $2.00 per flat price paid by respondent was proper. In addi- 
tion, the fact that the federal inspection of over half of transaction 2530 
which occured on August 12, 1977, at the location of respondent’s buyer, 
J. Norinsberg Produce Corp., Bronx, New York, showed considerable de- 
fects including 10% rot (Finding of Fact 5), indicates that the $2.00 per 
flat price was reasonable and in good faith. Thus, we conclude that re- 
spondent has sustained its burden of proof regarding the contract terms 
concerning transaction 2530, and the allegations of the complaint must, 
therefore, be dismissed. 

Regarding transaction 2883, the only evidence in the record which 
tends to support respondent’s claim that this transaction was intended 
to be priced after sale is the testimony of Meyers that the price on it was 
open (tr. 156). However, Meyers testified that his conclusion was based 
on notations by another of respondent’s employees, Mr. Crowley, who 
handled the entire transaction (tr. 156), and Crowley did not testify at 
the hearing. Considering Meyers’ lack of independent knowledge con- 
cerning the contract terms and the absence of any significant evidence 
corroborating Meyers’ contention that transaction 2883 was priced after 
sale, we believe that Meyers’ testimony is not of the sort on which 
responsible persons are accustomed to rely and, in accordance with sec- 
tion 47.15 (f) (iii) of the Rules of Practice (7 CFR 47.15 (f) (iii) ), should 
not be given consideration herein. Although transaction 2883 does not 
appear in the November 22, 1977, statement, we cannot draw the same 
implications from its absence as we did with respect to transaction 2530, 
since complainant could not have been aware that respondent remitted 
less than the $4.50 listed on the September 26, 1977, invoice until re- 
spondent’s January 30, 1978, check was received along with the invoice, 
as altered by respondent, well after November 22, 1977. Complainant’s 
September 26, 1977, invoice, which is part of the evidence in this pro- 
ceeding, shows a price of $4.50 per flat. Although it does not show 
“f.o.b.” under the heading “Terms,” this is irrelevant to the payment 
terms agreed to by the parties since, as we have previously stated, f.o.b. 
is a term of delivery, not payment. It is clear that the preponderance of 
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the evidence supports complainant’s contention that the parties did not 
intend that the transaction 2883 was to be priced after sale, and con- 
clude that the agreed upon price was the invoice price of $4.50 per flat. 

Respondent has raised one more issue regarding transaction 2883 
which must be addressed. Respondent contends that complainant’s ac- 
ceptance of respondent’s January 30, 1978, check constituted an accord 
and satisfaction. However, it is essential to an accord and satisfaction 
that the party making the payment must clearly indicate that the pay- 
ment is intended to be “in full.” Mendleson-Zeller Co., Inc. v. Michel 
Navilio, Inc., 34 A.D. 903 (1975); 1 Am Jur., Accord and Satisfaction, 
section 22 et seg. No such language is present on the January 30, 1978, 
check nor has any evidence been introduced that would indicate that the 
check was tendered in full settlement. Therefore, no accord and satisfac- 
tion occurred. 

It is not disputed that the strawberries comprising transaction 2883 
were accepted by respondent. Respondent was thus liable for the agreed 
upon purchase price less any damages due to complainant’s breach of 
warranty. The Garin Company v. Gelman Commission Co., 32 A.D. 223 
(1973). As respondent has not raised the issue of any breach of warranty 
by complainant with respect to this transaction, respondent is liable for 
the purchase price of $11,048.00. Respondent’s remittance of only 
$5,408.00 renders it liable for the balance of $5,640.00. 

We have concluded that respondent is liable to complainant for 
$41,112.20 for the 15 transactions contained in the complaint which are 
listed in the November 22, 1977, statement. We have also concluded 
that respondent is liable to complainant in the amount of $5,640.00 in 
connection with transaction 2883. Respondent’s liability to complainant 
thus totals $46,752.20, and its failure to pay the sum is a violation of 
section 2 of the Act for which reparation should be awarded with 
interest. 

Respondent’s amended set-off and counterclaim covers overpayments 
allegedly made to complainant in connection with six transactions which 
are part of the complaint (transactions 2856, 2883, 2884, 3004, 3061 
and 3120) in the amount of $9,468.15, and numerous transactions which 
are not included in the complaint. Of those transactions which are not 
part of the complaint, respondent has indicated that it wishes to with- 
draw 13 of them (transactions 2985, 3006, 3015, 3017, 3029, 3038, 
3049, 3050, 3070, 3090, 3098, 3107 and 3130) totalling $14,645.30, if it 
is determined that the amount already paid by respondent to complain- 
ant is correct. Since these 13 transactions are not part of the complaint, 
we have no basis to assume that the amount paid by respondent was 
other than correct, and we, therefore, consider these 13 transactions as 
withdrawn. The set-off and counterclaim also alleges an overpayment in 
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the amount $2,651.20 in connection with 10 transactions (transactions 
3158, 3174, 3183, 3222, 3231, 3241, 3262, 3287, 3295, and 3353) and 
an overpayment of $1,716.00 in connection with a check to complainant 
for $41,631.15 covering 11 transactions (2551, 2660, 2883, 2941A, 
2941B, 2975, 3002, 3037, 3174, 3183, and 3231). We are of the opinion 
that all of the allegations in the set-off and counterclaim are without 
foundation. 

Concerning the six transactions for which an overpayment of 
$9,468.15 is alleged, and the ten transactions for which an overpayment 
of $2,651.20 is alleged, respondent bases its claims not on any breach of 
warranty by complainant (for which absolutely no evidence has been 
presented) regarding these admittedly accepted lots, but on an agree- 
ment it allegedly had with complainant that respondent would pay com- 
plainant the invoice prices promptly, and if discrepancies later occurred, 
respondent would invoice complainant for the amount overpaid. Com- 
plainant denies that this agreement took place. Respondent contends 
that the agreement was entered into with complainant by Meyers, but 
this is denied by Meyers in his testimony (tr. 160) and in his letter to the 
Department dated July 28, 1978 (Finding of Fact 8). Thus, there is no 
merit to respondent’s contention concerning this alleged agreement. The 
portion of the set-off and counterclaim relating to these 16 transactions 
must, therefore, be dismissed. 

With respect to respondent’s claimed overpayment of $1,716.00 con- 
cerning its check to complainant for 11 transactions, we note that one 
such transaction is transaction 2883, one of the transactions alleged in 
the complaint. In preparing its check, respondent included payment of 
$5,408.00 for transaction 2883, in accordance with its alterations to 
complainant’s invoice, which had charged respondent $11,048.00. How- 
ever, we have already upheld complainant’s claim for $11,048.00 for 
this transaction, and the $5,640.00 due complainant on transaction 
2883 more than accounts for the $1,716.00 overpayment alleged by re- 
spondent, even if such allegation has merit. There is, thus, no basis to 
this part of respondent’s set-off and counterclaim, and it must also be 
dismissed. 

Complainant, as the prevailing party herein, is entitled to an award of 
fees and expenses in accordance with section 7 (a) of the Act (7 U.S.C. 
499g (a)) and section 47.19(d) of the Rules of Practice (7 CFR 
47.19 (d) ). Complainant submitted a claim for fees and expenses in a 
timely fashion amounting to $1,982.79. Such claim was served upon re- 
spondent and no objection was filed. Upon examination, the claim for 
fees and expenses appears well founded, and will be awarded in its en- 
tirety. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $46,752.20, with interest thereon at the 
rate of 13% per annum from November 1, 1977, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, the sum of 
$1,982.79, with interest thereon at the rate of 13% per annum from the 
date of this order, until paid. 

Respondent's set-off and counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,174) 


HEIDEMA BROS., INC., v. HURON FARMS DECATUR STORAGE, 
Inc. PACA Docket No. 2-5615. Decided October 6, 1980. 


Dismissal—Settlement between parties 
Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $17,096.53, in connection with a transaction 
involving a shipment of apples in interstate commerce. 

A copy of the formal complaint was served on the respondent, and re- 
spondent failed to file an answer thereto. Before an order could be issued 
on the basis of respondent’s default, by letter dated May 9, 1980, re- 
spondent requested that the proceedings be reopened to allow filing of 
an answer. On June 25, 1980, an Order Reopening After Default was 
issued. Pursuant to respondent’s request, the proceeding was reopened 
to allow the filing of an answer. 

Prior to the submission of further evidence and the issuance of a final 
order in this matter, by letter of August 20, 1980, complainant notified 
the Department that it had settled its account with respondent in satis- 
faction of complainant’s claim. Complainant has authorized dismissal of 
the complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this Order shall be served upon the parties. 
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(No. 20,175) 


GILBERT DISTRIBUTING, INC., v. AUSTER COMPANY, INC. PACA 
Docket No. 2-5353. Decided October 9, 1980. 


Suitable shipping condition, failure to establish breach of warranty— 
Counterclaim dismissed—Failure to pay contract price—Reparation 
awarded 


Where respondent accepted shipment of oranges and failed to prove its claim complainant 
breached the warranty of suitable shipping condition, respondent is liable to com- 
plainant for the contract price. Since respondent failed to establish breach of war- 
ranty by complainant, respondent’s counterclaim is dismissed. 


Diane L. Langton, Presiding Officer. 
Richard Isham, Visalia, Calif., for complainant. 
Donald B. Garvey, Chicago, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $9,089.63. The transaction in dis- 
pute involved the shipment of oranges, a perishable agricultural com- 
modity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto denying liability to 
the complainant and counterclaiming for the amount of $11,639.63. Re- 
spondent also requested an oral hearing. 

An oral hearing was held in Chicago, Illinois, on February 13 and 14, 
1980, at which hearing both parties were represented by counsel. Five 
witnesses testified at the hearing, one for complainant and four for re- 
spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Gilbert Distributing, Inc., is a corporation whose ad- 
dress is Post Office Box 3072, Visalia, California 93277. At the time of 
the transaction in dispute, complainant was licensed under the Act. 

2. Respondent, The Auster Company, Inc., is a corporation whose ad- 
dress is 51 South Water Market, Chicago, Illinois 60608. At the time of 
the transaction in dispute, respondent was licensed under the Act. 
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3. On or about July 27, 1978, a telephone conversation took place be- 
tween respondent and broker, C. H. Robinson (hereinafter referred to as 
Robinson). Respondent asked Robinson if it could find respondent a car- 
load of fancy Valencia oranges sizes 138 and 113, from California at a 
good price. Robinson, in turn, contacted a number of shippers, or 
shipper’s brokers, to inquire whether any fancy Valencia California 
oranges were available. One of the parties Robinson contacted was com- 
plainant. 

4. On or about July 28, 1978, complainant telephoned Robinson and 
stated that it had found some fancy Valencia oranges size 138 and 113 at 
a particular price, but not enough to make up a railroad car; oranges 
from a packer named Sequoia Enterprises, Inc. Robinson telephoned re- 
spondent with this information. Respondent agreed to the price and the 
commodity and asked Robinson to fill out the railroad car with choice 
oranges. Robinson telephoned complainant and complainant, in turn, 
telephoned Sequoia with respondent’s request. 

5. On or about July 28, 1978, in the course of interstate commerce, 
Sequoia, by oral contract, negotiated by complainant, as the seller’s 
broker, and Robinson, as the buyer’s broker, sold to respondent, a rail- 
road car of California Valencia oranges, fancy and choice, a perishable 
agricultural commodity, on an f.o.b. basis containing the following sizes 
for the following amounts. 


1,043/138s Fancy oranges at $6.10 per carton 
714/113s Fancy oranges at $8.10 per carton 
293/72s Choice oranges at $4.35 per carton 
500/88s Choice oranges at $5.85 per carton 


This manifest was invoiced to Robinson. 

Both Robinson and complainant were to receive a 10 cent per box com- 
mission for their brokerage services. The total sale price of $16,365.25 
was to be reduced by $255.00 as brokerage due Robinson. Robinson in- 
voiced respondent for complainant’s account. Sequoia’s contract price 
which was to be remitted to it by complainant was as follows: 


1,043/138s Fancy oranges at $5.90 per carton 
714/113s Fancy oranges at $7.90 per carton 
293/92s Choice oranges at $4.15 per carton 
500/88s Choice oranges at $5.65 per carton 


The total purchase price that respondent owed complainant was 
$16,110.25, from which complainant had already deducted its brokerage 
fee of $255.00. 

6. On or about July 29, 1978, Sequoia Enterprises, Inc., loaded and 
shipped railway car FGCX11517, to respondent, in Chicago, Illinois. 

7. On or about July 31, 1978, complainant telephoned Robinson to 
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read it the manifest complainant had received from Sequoia, as con- 
firmation of the orange shipment, which manifest read as follows: 


1,050 Valencia’s 138s (Sequoia-fancy) 
700 Valencia’s 113s (Sequoia-choice) 
293 Valencia’s 72s (Brownie-choice) 
500 Valencia’s 88s (Brownie-choice) 


8. Complainant documented the transaction with invoice number 
5153 dated July 31, 1978, which produce was marked as sold to “C. H. 
Robinson—Agent” for a total amount of $16,365.25. Complainant’s in- 
voice was marked with the handwritten note, “will pay $16,110.25.” 

9. Sequoia Enterprises, Inc., documented the transaction with its in- 
voice number 3176 marked as sold to Gilbert Distributing Company, 
destination as being Chicago, Illinois, for a total amount of $15,855.25. 

10. On or about the late afternoon of August 3, 1978, the orange ship- 
ment arrived in Chicago at respondent’s place of business. Upon looking 
at the produce, respondent concluded that the oranges were substandard 
to the contract specifications. Whereupon respondent notified Robinson 
of its opinion. In addition, respondent requested a federal inspection to 
substantiate its opinion. 

11. On or about August 4, 1978, at 10:30 a.m., a restricted federal in- 
spection was performed on only the Sequoia oranges stamped “138.” The 
following results, in pertinent part, were noted on the inspection certifi- 
cate: 


Applicant states car consists of 1,043 cartons. 

Temperature of Product: DOORWAY: Top 47°F. Bottom 47°F. 

Size: Fairly uniform. 

Quality: Clean, well formed, mostly well, many fairly well colored and mostly 
smooth, some fairly smooth texture. Grade defects average within Tolerance. 
Condition: Generally firm. Decay average less than 1/2 of 1%. 

Grade: U.S. No. 1. 


Remarks: Inspection and certificate restricted to product and lading in upper 3 
layers between doors and 3 stacks nearest doors “A” end of car and 6 stacks near- 
est doors in “B” end of car and to Sequoia 138’s only. Car also contains other cit- 
rus not inspected at applicant’s request. (Emphasis added) 


12. Respondent notified Robinson of the inspection results and Robin- 
son notified complainant. Complainant responded that the shipper, Se- 
quoia Enterprises, Inc., would require an inspection that would substan- 
tiate respondent’s claim of problems in the orange load, not a report that 
reflected the oranges as U.S. No. 1. 

13. On or about August 4, 1978, the railroad car was diverted to Chi- 
cago Cold Storage Company for the purpose of an unrestricted second in- 
spection. 
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14. Complainant telephoned Robinson on August 5, 6, 7, and 8, to re- 
quest information regarding the orange shipment in question. 

15. On August 9, 1978, respondent requested a second inspection, 
which inspection was performed at 10:45 a.m., while the produce was 
being unloaded at the Chicago Cold Storage Company. This inspection 
was restricted. The following results were noted on the inspection cer- 
tificate: 


Applicant states manifested as 793 cartons of “Brownie” lot, and 1,044 cartons of 
“Sequoia” lot, and 713 cartons of Granada lot. 


Temperature of Product: DOORWAY: Top 47°F. Bottom 42°F. 


Size: Each lot: Fairly uniform sizing in cartons. 


Quality: Each lot: Clean, well formed and well colored, Sequoia lot: Mostly 
smooth, some fairly smooth. Grade defects range from 6% to 40%, average 17%, 
consisting of scars, scales, rough texture and pulled stems. Brownie lot: Mostly 
fairly smooth many smooth. Grade defects range from 6% to 24%, average 13%, 
consisting of scars, scales and rough texture. Granada lot: Smooth. Grade defects 
range from 6% to 26%, average 11%, consisting of scars, scales, scratches, and oil 


spots. 


Condition: Brownie lot: Firm. Damage by skin breakdown average 1%. No de- 


cay. Remaining lot: Generally firm. Sequoia lot: Damage by skin breakdown in 
1/2 of samples none, in remainder range from 4% to 18%, average 6%, including 
2% serious damage. Less than 1% decay. Granada lot: Damage by skin break- 
down average 1%. Less than 1/2 of 1% decay. 


Grade: Each lot: Fails to grade U.S. No. 1, on account of grade defects. 


Remarks: Above described lot was previously inspected on August 4, 1978, in 
Chicago, Illinois and reported on Federal Certificate D 2 5 9 3 9 6. Inspection and 
Certificate restricted to product and lading in all layers of 12 stacks in doorway 
and all layers of next 12 stacks in from doorway “B” end of car which was made 
accessible by Chicago Cold Storage and upper 3 layers of remainder of load. (Em- 


phasis added) 


16. On or about August 12, 1978, upon notification of the results of 
the second inspection, the shipper, Sequoia Enterprises, Inc., offered an 
allowance of 25¢ per box to settle any complaint respondent may have. 
Respondent declined the shipper’s offer and verbally informed Robinson 
that they intended to handle the fruit on consignment for complainant. 

17. On or about August 15, 1978, the same 25¢ per box offer was 
made by Sequoia Enterprises, Inc., and respondent in turn rejected such 
offer commenting, once again, they would handle the fruit on consign- 
ment. 

18. On August 15, 1978, Robinson sent complainant the following 
mailgram: 


AUSTER COMPANY HAS INFORMED US ON THIS DATE AUGUST 15 
1978 DUE TO EXCESSIVE GRADE DEFECTS OF GOVERNMENT IN- 
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SPECTION ON SEQUOIA AND GRANADA ORANGES HE IS DECLINING 
25 CENT OFFER OF SETTLEMENT FROM YOU AND WILL NOW 
HANDLE ENTIRE LOAD FOR AMOUNT OF TO WHOM IT MAY CON- 
CERN. 


19. On August 16, 1978, complainant sent respondent the following 
mailgram: 


SUBJECT OR REFERENCE CAR SGCX11517 2550 VALENCIA 
ORANGES SHIP 7/29/78. 


BASED ON THE FACT THAT ABOVE CAR OF VALENCIA ORANGES 
SOLD TO THE AUSTER CO THROUGH C.H. ROBINSON COMPANY- 
AGENT, ON A “NO GRADE” CONTRACT, NOT A “U.S. GRADE” CON- 
TRACT, AND SUPPORTED BY FEDERAL INSPECTION TAKEN 
AUGUST 9, 1978, SHIPPER MAINTAINS THAT ALL ORANGES MEET 


GOOD DELIVERY STANDARDS ON ARRIVAL. 


SHIPPER EXPECTS PAYMENT IN FULL FROM THE AUSTER CO ON OR 
BEFORE SEPT 1 1978. 


20. On August 17, 1978, Robinson sent complainant the following 
mailgram: 


AUSTER COMPANY HAS INFORMED US THIS DATE 8-17-78 THAT HE 
WILL SELL ENTIRE CONTENT OF CAR NUMBER FGCX11517 NOW AT 
PRESENT LOCATION IN CHICAGO COLD STORAGE AT AUCTION FOR 
SALE FOR WEEK OF 8-21-78 DUE TO 954 CARTONS GRANADA BRAND 
ORANGES WHICH WERE NEVER ORDERED OR CONFIRMED BY SHIP- 
PER AS ORIGINAL CONFIRMATION STATED. CAR TO CONTAIN ONLY 
SEQUOIA AND BROWNIE BRAND ORANGES AND DUE ALSO TO EX- 
CESSIVE GRADE DEFECTS IN 803 CARTONS SEQUOIA BRAND 
ORANGES WHICH FAILED TO GRADE US #1 AND WILL REMIT ALL 
PROCEEDS REALIZED FROM AUCTION SALE. 


21. On August 18, 1978, complainant sent respondent the following 
mailgram: 


RECEIVED WIRE FROM C.H. ROBINSON COMPANY THIS DATE AD- 
VISING CAR NUMBER FGCX11517 TO BE SOLD AT AUCTION FOR 
WEEK OF 8-21-78 AND THAT GRANADA BRAND NOT ORDERED OR 
CONFIRMED. 


SHIPPER MAINTAINS NO BRAND SPECIFIED EXCEPT FANCY AND 
CHOICE, WITH BUYER LOOKING FOR PRICE RATHER THAN BRAND 
AT TIME OF ORDERING. SHIPPER RAN OUT OF SEQUOIA CARTONS 
AND USED GRANADA BRAND CARTONS TO FINISH ORDER. 


SHIPPER FURTHER MAINTAINS THAT FRUIT ON ARRIVAL WAS 
MERCHANTABLE AND THAT WARRANTY OF SUITABLE SHIPPING 
CONDITION VOIDED ON ARRIVAL COUNT DELAY OF 6 DAYS IN GET- 
TING FEDERAL INSPECTION. 


SHIPPER NOT ACCEPTING AUSTER’S REJECTION AND DEMANDS 
PAYMENT IN FULL AS STATED IN EARLIER WIRE DATED 8-16-78. 
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22. On August 21, 23, and 24, 1978, the produce was offered for sale 
at auction by respondent. The produce realized the following net pro- 
ceeds of sale: 


August 21, 1978 $5,354.20 
August 23, 1978 4,216.08 
August 24, 1978 __ 2,759.21 


$12,329.49 


Respondent purchased an unknown amount of this produce at auction 
for its own account. 

23. Respondent deducted its expenses for handling the fruit to a total 
amount of $5,053.87, from the auction gross sales proceeds of 
$12,329.49, leaving a remaining amount of $7,275.62. This remaining 
amount was forwarded to complainant. 

24. A formal complaint was filed by complainant on November 14, 
1978, which was within nine months after the cause of action, alleged 
herein, accrued. 


CONCLUSIONS 


As a result of using a convoluted invoicing method, the legal identities 
of the parties, as they relate to this transaction, became obscured. Se- 
quoia Enterprises, Inc., is the California based packing entity for a num- 


ber of growers and the shipper and the original title holder of the goods 
in this case. Gilbert Distributing Company was the shipper’s broker. 
C. H. Robinson was the buyer’s broker. The buyer of the oranges was re- 
spondent, The Auster Company. The shipper asked that the following in- 
voice procedure be used because it did not want its growers to know that 
two commissions were being paid out of their final gross sales proceeds. 
The shipper invoiced its broker, complainant in this dispute. Complain- 
ant invoiced Robinson, the buyer’s broker in this dispute. The buyer’s 
broker invoiced the buyer, for complainant’s account. Both the buyer’s 
broker and the shipper’s broker were to receive a commission of 10¢ per 
box on this transaction. Each of the four entities in this invoicing chain 
knew of the existence of all of the other entities to the transaction. 
Therefore, while the invoicing method would have us believe that com- 
plainant took title to the goods, the facts in the case reveal that com- 
plainant was only acting as an agent for the shipper and never, in fact, 
held title to the goods. As a result, in this action we find that complain- 
ant is making a claim from the position of its principal, the shipper, as 
well as from its own position. As complainant has already paid the ship- 
per the amount due it from this transaction, complainant is attempting 
to recoup these proceeds from the respondent buyer. 
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The respondent alleges that it does not owe the contract price for the 
oranges to complainant because the produce shipped was not in con- 
formity with the agreed contract specifications. Respondent contends 
that it properly revoked its acceptance of the produce upon discovery 
that the produce did not grade U.S. No. 1, and because the railway car 
contained Granada label oranges, which oranges were not ordered by re- 
spondent. Respondent substantiates its position by reference to a federal 
inspection taken six days after arrival at destination, on August 9, 1978 
(See Finding of Fact No. 13). 

In response to these allegations, complainant states that the first in- 
spection performed on August 4, 1978, showed that the Sequoia oranges 
graded U.S. No. 1. In addition, complainant contends that the second in- 
spection was without significance, as it was taken five days after the 
first inspection and the inspection was restricted. However, more bas- 
ically, complainant asserts that U.S. No. 1 was never a specific term of a 
contract and that specific brands were never terms of the contract, as 
well. Instead, complainant claims that respondent only ordered “Fancy” 
and “Choice” Valencia oranges. 

Respondent bases its counterclaim for damages for noncompliance 
with the contract in the amount of $11,639.63 on the grounds that the 
first inspection was a restricted inspection and therefore, not a true rep- 
resentation of the railway car and should be disregarded as a result. In- 
stead, respondent asserts that the second inspection should be regarded 
as the valid inspection because it revealed that the load did not grade 
U.S. No. 1 because of “Grade defects,” which defects, respondent claims, 
do not change over time. In addition, respondent states that only during 
the second inspection, while the oranges were being unloaded, did it be- 
come aware that the load contained “Granada” label oranges which were 
not ordered. 

It is this tribunal’s conclusion that specific labels of oranges were not 
ordered by respondent. It is evident from the testimony at hearing that 
respondent was attempting to find the best oranges it could at the end of 
the Valencia orange season. Respondent planned to hold the oranges in 
storage so that it would have high quality oranges on hand when its 
regular customer, Sara Lee Cakes, placed an order expected in the 
reasonably near future. Respondent, at hearing, stated that Sara Lee did 
not care about brands. However, Sara Lee did expect good clean oranges, 
and respondent therefore attempted to buy “Fancy” Valencia oranges 
from California, the best oranges available on the market at that time. 
As an entire carload of Fancy oranges could not be found, respondent re- 
quested that the rest of the railway car be filled out with “Choice” 
oranges, the second best orange available. Respondent, however, did spe- 
cifically order oranges from the Sequoia packing company. Sequoia 
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Enterprises, Inc., had a good reputation, and respondent was pleased to 
receive oranges packed by them. It was only a point of inquiry what 
labels were actually going to be shipped; what kind of boxtops would be 
used in packing the “Fancy” and “Choice” oranges. Only upon shipment 
of the oranges were the “labels” confirmed by complainant as being “Se- 
quoia” and “Brownie.” The first mailgram that makes reference to con- 
tract noncompliance due to the existence of the Granada oranges in the 
shipment, was dated August 17, 1978. The mailgram dated August 15, 
1978, previously lodged a complaint for the load on grade defects alone, 
making no reference to Granada except for the fact that the Granada 
oranges, as well as the Sequoia, contained an overbundance of grade de- 
fects. 

Furthermore, it is clear from the evidence that the same standard of 
fruit was in the Granada and Sequoia labeled boxes. When Sequoia 
Enterprises, Inc., packed the Fancy oranges, it used some Granada box- 
tops so that it could dispose of these extra cartons (See Finding of Fact 
No. 20). Therefore, the inclusion of Granada labelled oranges in the rail- 
car shipment is found to be within the terms of the contract. 

The next issue in dispute is whether U.S. No. 1 oranges were specif- 
ically ordered. The evidence reveals that Fancy Valencia oranges from 
California were ordered. The standards for California and Arizona 
Fancy oranges are stated in U.S. Standards for Oranges (California and 
Arizona), 22 F.R. 6818, effective September 23, 1957, which standards 
were issued under §§ 51.1085 to 51.1109 sec. 205, 60 Stat. 1090, as 
amended; 7 U.S.C. 1624. The description of U.S. Fancy is found at 
§ 51.1085 and the description for U.S. #1 is found at § 51.1086. Upon 
review of these sections it becomes evident that U.S. #1 is not as high a 
caliber orange as U.S. Fancy. 

The next question in this dispute is whether respondent adequately 
substantiated its revocation of acceptance by objective documentation. 
Two federal inspections were performed on the produce at respondent’s 
request. Both inspections were restricted inspections; limited to only 
part of the produce in the railway car. The merit of both inspections are 
limited by a number of factors. The first inspection was, according to 
notation on the inspection certificate, restricted as to the applicant’s re- 
quest (See Finding of Fact No. 11). It is respondent’s responsibility, as 
the applicant of the inspections, to make the load readily available for 
inspection. Without a doubt, an unrestricted inspection is more compell- 
ing evidence as to the quality on a load, than a restricted inspection. 
While respondent apparently had the best intentions to secure an unre- 
stricted inspection for the second inspection, the fact is that only a re- 
stricted inspection was performed once again. There is a second factor 
which undermines the value of the second inspection; that is, it occurred 
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six days after destination arrival, and five days after the first inspection. 
Once again, it appears that respondent had the best intention to secure a 
second inspection, as soon as feasible. However, during the diversion of 
the car to the Chicago Cold Storage Company, the railroad “lost” the car 
for five days. As this contract was without dispute an f.o.b. contract, re- 
spondent is responsible for any problems occurring during transporta- 
tion. 

Respondent claims that the second inspection shows that the produce 
did not make grade as a result of grade defects, which defects do not 
change over time. However, this tribunal concludes that because of the 
fact that the second inspection was also restricted, and that the second 
inspection occurred after an excessive amount of time delay, that the 
second inspection cannot be found to take precedence over the first in- 
spection. Therefore, we find that respondent has not sufficiently ful- 
filled its burden of proof concerning its claim that complainant breached 
the warranty of suitable shipping condition. Therefore, we find that re- 
spondent’s attempt to revoke its acceptance was improper and, as a re- 
sult, respondent will be held accountable for acceptance of the goods and 
the full contract price. Therefore, the complaint will be granted and re- 
spondent’s counterclaim will be dismissed. 

The total amount of the contract due complainant was $16,110.25. Re- 
spondent has made partial payment to complainant of $7,020.62, leav- 
ing a balance due complainant of $9,089.63. Respondent is liable to com- 
plainant for this amount, and its failure to pay this sum is a violation of 
section 2 of the Act. 

Pursuant to the procedures provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (b) ), complainant filed a timely claim for 
an award of $4,483.79, representing fees and expenses incurred in con- 
nection with the oral hearing. The fees and expenses claimed for the 
preparation of complainant’s brief and complainant’s objection to re- 
spondent’s motion, are not allowable to the total amount of $600.00. 
Any fees and expenses occurring subsequent to the hearing, except for 
those incurred in connection with the oral hearing (i.e., transcript costs), 
are not allowable. All other fees and expenses are found to be reasonable, 
and complainant, as the prevailing party in this dispute, shall be granted 
these expenses. 

Respondent’s motion that the complaint and answer filed in PACA 
Docket No. 2-5491 be admitted into evidence in the proceeding at issue 
is hereby denied. The case designated as PACA Docket No. 2-5491 has 
been ordered dismissed upon request by the complainant in that dispute. 
Therefore, we find respondent’s motion a moot question. 
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ORDER 


Respondent’s motion to admit into evidence the complaint and answer 
of PACA Docket No. 2-5491 is hereby denied. 

The counterclaim is hereby dismissed. 

The complainant is hereby granted the amount of $9,089.63. 

Therefore, within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $9,089.63, with interest 
thereon at the rate of 13 percent per annum from September 1, 1978, 
until paid. 

In addition, respondent shall pay complainant fees and expenses in- 
curred in connection with the oral hearing, to the amount of $3,883.79, 
with interest thereon at 13 percent per annum, from the date of this 
order, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,176) 


CENTRAL FARMS v. AG-WEST GROWERS, INC. t/a AG-WEST and/or 
MCDONNELL & BLANKFARD, INC. PACA Docket No. 
2-5301. Decided October 24, 1980. 


Bad arrival, handle lettuce on consignment—Inspection cost, not permis- 
sable deduction—Broker, failure to carry out duties—Violation of section 2 
of the Act 


Where broker, Ag-West, was negligent in its broker duties in one transaction; respondent 
shall pay reparation to complainant with interest and shall also pay additional rep- 
aration for fees and expenses. Respondent McDonnell & Blankfard, Inc. shall pay 
complainant reparation with interest for inspection costs charged. Complainant 
shall pay respondent McDonnell & Blankfard, Inc. reparation for fees and expenses 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
Matthew McInerney, Newport Beach, Calif., for complainant. 


Ralph Thompson, Monterey, Calif., for respondent Ag-West. 
Alvin Friedman, Baltimore, Md., for respondent McDonnell & Blankfard, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks a reparation award 
against either respondent, in the alternative, in the amount of 
$9,487.10, in connection with the sale of five lots of lettuce shipped in 
the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent, who filed an answer thereto, denying li- 
ability to complainant. 

An oral hearing was held in Monterey, California, on July 30, 1979, at 
which both complainant and respondent Ag-West Growers, Inc. t/a Ag- 
West were represented by counsel. One witness testified on behalf of 
complainant and four witnesses on behalf of respondent Ag-West 
Growers, Inc. t/a Ag-West. A second oral hearing was held in Baltimore, 
Maryland on October 16, 1979, at which complainant and respondent 
McDonnell & Blankfard, Inc. were represented by counsel. At that hear- 
ing, no witnesses testified on behalf of complainant and two witnesses 
testified on behalf of respondent McDonnell & Blankfard, Inc. All three 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Central Farms, is a corporation whose address is P.O. 
Box 638, Delano, California. 

2. Respondent, Ag-West Growers, Inc. t/a Ag-West (hereinafter “Ag- 
West”), is a corporation whose address is P.O. Box 8, Bakersfield, Cali- 
fornia. At the time of the transactions involved herein, Ag-West was li- 
censed under the Act. 

3. Respondent, McDonnell & Blankfard, Inc. (hereinafter “McDon- 
nell”), is a corporation whose address is Units 57-63, Building B, Mary- 
land Wholesale Produce Market, Jessup, Maryland. At the time of the 
transactions involved herein, McDonnell was licensed under the Act. 

4. Sometime between October 20, 1976, and October 26, 1976, Carl 
Elkins, a salesman for complainant operating out of complainant’s office 
in Bakersfield, California, told Lloyd Meyers, Ag-West’s sales manager 
in charge of Ag-West’s Salinas, California, office, that, in the course of 
their forthcoming dealings, he did not want to be awakened in the mid- 
dle of the night if shipments arrived at the receiver’s out of grade, or 
made “bad arrival.” Under such circumstances, the receiver was to sell 
the produce if the opportunity for a good sale arose, and Meyers, the fol- 
lowing morning, was to inform Elkins of what had occurred. 

5. On October 26, 1976, complainant sold to McDonnell 1,200 cartons 
of lettuce with Ag-West acting as broker. The terms of the sale were 
either price after sale or $4.00 per carton, f.o.b., plus $480.00 precool- 
ing, $120.00 brokerage, and $20.00 Therma-Gard, totaling $5,420.00. 
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No particular grade was specified (this transaction will hereinafter be re- 
ferred to by complainant’s lot no. C-128). 

6. On October 26, 1976, complainant issued an invoice (complainant’s 
exhibit no. 1B) showing McDonnell to be the buyer and Ag-West the 
broker regarding complainant’s sale of C-128. 

7. C-128 was shipped by complainant on October 26, 1976, and ar- 
rived at McDonnell’s place of business early in the morning of November 
2, 1976. At 10:25 a.m. on that day, a federal inspection was taken, and 
the load found to be in the following condition: 


Heads or portions of heads not affected by condition factors are fresh and crisp. 
Wrapper leaves: No decay affecting wrapper leaves only. Head leaves: Damage by 
Tipburn averages 4%. Damage by yellowish-brown rib discoloration averages 5%. De- 
cay from 1 to 4 heads in most cartons, none in some, average 9% Bacterial Soft Rot in 
various stages. 


Subsequent to the inspection, on November 2, 1976, McDonnell called 
Meyers and informed him of the results, and Meyers told McDonnell to 
handle the load for the shipper’s account. Thereafter, Meyers called Elk- 
ins and conveyed the results of the inspection. Elkins then gave Meyers 
permission to handle the load for complainant’s account. Elkins asked 
Meyers to send him a copy of the inspection. 

8. Meyers sent to complainant’s Delano office a memorandum relat- 
ing to C-128, dated November 2, 1976, which reads as follows: 


Confirming phone conversation the above car arrived showing problems. The federal 
inspection reads in part as follows: 


4% tip burn, 9% bacterial soft rot. Per your request consignee handling for your ac- 
count and will remit direct. Our brokerage will be collected from McDonnell & Blank- 
fard. 


9. On November 19, 1976, McDonnell sent to complainant’s Delano 
office the net proceeds of its resale of C-128, totaling $3,791.50, derived 
from $8,092.50 in gross proceeds, less $3,128.00 freight, $28.00 inspec- 
tion, $180.00 handling, $143.75 cartage, $12.00 terminal charge, and 
$809.25 selling charges. These net proceeds are $1,628.50 less than 
what complainant claims to be due and owing. 

10. On October 27, 1976, complainant shipped a quantity of lettuce to 
McDonnell which arrived early in the morning of November 3, 1976 
(this transaction will hereinafter be referred by complainant’s lot no. 
C-134). Upon arrival, McDonnell called Meyers, who authorized the sale 
of C-134 for complainant’s account. 

11. On November 1, 1976, Ag-West received complainant’s invoice 
for C-134, showing Ag-West as the seller and bearing an f.o.b. price of 
$4.00 per carton for 1,200 cartons of lettuce plus $480.00 precooling, 
$20.00 Therma-Gard, and $34.80 inspection, for a total of $5,334.80. 
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The invoice was returned by Ag-West on November 5, 1976, as it did not 
bear Ag-West’s purchase order number. 

12. C-134 underwent a federal inspection on November 3, 1976, at 
9:05 a.m., which found the lettuce to be in the following condition: 


Condition: Heads or portions of heads not affected by condition factors are fresh and 
crisp. Wrapper leaves: No decay affecting wrapper leaves only. Head leaves: Damage 
by discoloration following bruising averages 3%. Damage by yellowish-brown rib dis- 
coloration averages 5%. Decay from 1 to 2 heads per carton, average 5% Bacterial 
Soft Rot in various stages. 


Meyers was not made aware of the results of this inspection until long 
after the disposition of C-134. 

13. On November 5, 1976, C-134 was subjected to a second inspec- 
tion, which lead to the preparation of a preliminary restricted report, 
reading as follows, in pertinent part: 


Damage by discoloration following bruising averages 6%. Damage by yellowish- 
brown rib discoloration averages 4%. Decay from 1 to 3 heads in most, none in some, 
average 8% Bacterial Soft Rot in various stages. 


A copy of this report was received by Ag-West on approximately Novem- 
ber 15, 1976, and sent to complainant’s Delano office. 

14. On November 18, 1976, McDonnell sent to complainant’s Delano 
office the net proceeds of $2,311.16 from its sale of C-134, derived from 
$6,538.50 in gross proceeds, less $3,149.24 freight, $28.00 inspection, 
$180.00 handling, $204.25 cartage, $12.00 terminal charge, and 
$653.85 selling charges. These net proceeds constitute $3,023.64 less 
than what complainant claims to be due and owing. 

15. On October 27, 1976, complainant sold to McDonnell 510 cartons 
of lettuce, with Ag-West acting as broker (this transaction will herein- 
after be referred to by complainant’s lot no. T-145). The terms of the 
sale were either price after sale or $4.50 per carton, plus $204.00 pre- 
cooling, and $.10 per carton or $51.00 brokerage, for a total of 
$2,550.00, f.o.b. No particular grade was specified. 

16. T-145 was shipped by complainant on October 27, 1976, and ar- 
rived at McDonnell’s place of business on approximately November 3, 
1976. At 10:05 a.m. that same day, a federal inspection took place, 
which found the lettuce to be in the following condition: 


Heads or portions of heads not affected by condition factors are fresh and crisp. 
Wrapper leaves: No decay affecting wrapper leaves only. Head leaves: Damage by 
Tipburn averages 3%. Damage by discoloration following bruising averages 5%. 
Damage by yellowish-brown rib discoloration averages 5%. Decay from 1 to 6 heads 
in most cartons, none in some, average 11% Bacterial Soft Rot in various stages. 


McDonnell informed Meyers of the results of the inspection and it was 
agreed that McDonnell would handle the load for complainant’s account. 
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17. On October 28, 1976, complainant issued a corrected invoice for 
T-145, showing McDonnell to be the buyer with Ag-West the broker. 

18. Shortly after the arrival of T-145, Ag-West sent to complainant’s 
Delano office a confirmation of sale, showing that the load had been con- 
signed due to decay on arrival. A copy of the preliminary restricted re- 
port of the November 3, 1976, inspection was also sent. 

19. On December 6, 1976, McDonnell sent to complainant’s Delano of- 
fice the net proceeds of $868.94 from its sale of T-145, derived from 
$2,788.00 in gross proceeds, less $1,326.00 freight, $28.00 inspection, 
$76.50 handling, $154.00 cartage, and $334.56 selling charges. These 
net proceeds constitute $1,681.06 less than what complainant claims to 
be due and owing. 

20. On November 4, 1976, complainant sold to Ag-West, with ship- 
ment to McDonnell, 900 cartons of lettuce at $4.50 per carton, plus 
$360.00 precooling, and $20.00 Therma-Gard, for a total of $4,430.00, 
f.o.b. No particular grade was specified (this transaction will hereinafter 
be referred to by complainant’s lot no. T-163). 

21. T-163 was shipped by complainant on November 4, 1976, and ar- 
rived at McDonnell’s place of business early in the morning of November 
9, 1976. At 11:20 a.m. that same day, the lot was federally inspected, 
and was found to be in the following condition: 


Heads or portions of heads not affected by condition factors are fresh and crisp. 
Wrapper leaves: No decay affecting wrapper leaves only. Head leaves: Damage by 
Tipburn from 2 to 4 heads per carton, average 11%, generally external. Damage by 
yellowish-brown rib discoloration from 1 to 3 heads per carton, average 7%. Decay 
from 2 to 14 heads per carton, average 30% Bacterial Soft Rot in various stages. 


Ag-West turned the load over to McDonnell to be sold for complainant’s 
account. 

22. On November 9, 1976, Meyers sent to complainant’s Delano office 
a memorandum regarding T-163 reading as follows: “Petillo truck ar- 
rived at Baltimore showing problems will advise you of inspection as 
soon as received. McDonnell selling and doing best possible.” 

23. On November 17, 1976, McDonnell sent to complainant’s Delano 
office the net proceeds from its sale of T-163 of $2,019.90, derived from 
$5,281.00 in gross proceeds, less $2,340.00 freight, $28.00 inspection, 
$135.00 handling, $230.00 cartage and $528.10 selling charges. These 
net proceeds constitute $2,410.10 less than what complainant claims to 
be due and owing. 

24. On November 10, 1976, complainant sold to McDonnell, through 
Ag-West acting as broker, 405 cartons of lettuce for $4.00 per carton, 
plus $162.00 precooling, and $20.00 Therma-Gard, totaling $1,802.00, 
f.o.b. No particular grade was specified. Brokerage payment to Ag-West 
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was to be paid by McDonnell directly (this transaction will hereinafter be 
referred to by complainant’s lot no. T-190). 

25. T-190 was shipped by complainant on November 10, 1976 and ar- 
rived at McDonnell’s place of business early in the morning of November 
15, 1976. At 11:00 a.m. that same day, the load was federally inspected, 
which revealed the following condition factors: 


Heads or portions of heads not affected by condition factors are fresh and crisp. 
Wrapper leaves: No decay affecting wrapper leaves only. Head leaves: Damage by 
Tipburn averages 2%. Decay from 1 to 5 heads in half of samples, remainder none, 
average 6% Bacterial Soft Rot in various stages. 


Subsequent to the inspection, Meyers authorized McDonnell to sell the 
load for complainant’s account. 

26. On November 15, 1976, Meyers sent complainant’s Delano office 
a memorandum relating to T-190, reading as follows: “Truck to McDon- 
nell arrived showing problems (6%) Decay. McDonnell selling and doing 
best possible.” The preliminary restricted report relating to the Novem- 
ber 15, 1976, inspection was also sent to complainant’s Delano office. 

27. On November 29, 1976, McDonnell sent to complainant’s Delano 
office the net proceeds from the sale of T-190 totaling $1,098.70, de- 
rived from gross proceeds of $2,497.50, less $1,007.50 freight, $28.00 
inspection, $60.45 handling, $53.10 cartage, and $249.75 selling 
charges. These net proceeds constitute $743.80 less than the amount 
complainant claims to be due and owing. 

28. An informal complaint was filed on January 10, 1977, which was 
within nine months from the time the causes of action alleged herein ac- 
crued. A formal complaint was eventually filed on June 16, 1978. 


CONCLUSION 


This case involves five lots of lettuce shipped from complainant to 
McDonnell. The parties agree that complainant sold one shipment 
(T-163) to Ag-West and one shipment (T-190) to McDonnell. Complain- 
ant claims that the three remaining shipments (C-128, C-134, and 
T-145) were sold to Ag-West, but Ag-West denies that it purchased 
them, claiming that it was acting as the broker for McDonnell, who 
actually purchased the loads. McDonnell admits purchasing C-128 and 
T-145. 

Complainant contends that it is owed $9,487.10 for the five lots of let- 
tuce, since they were received and accepted without protest, but only 
partial payment was remitted. Ag-West claims that all the loads except 
one, C-134, arrived at McDonnell’s place of business with excessive con- 
dition defects and that, acting in accordance with instructions from com- 
plainant’s salesman, Carl Elkins, Ag-West authorized the receiver, 
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McDonnell, to sell the lettuce for complainant’s account. Ag-West states 
that it sent all supporting documents to complainant’s office in Delano, 
California, the address set forth on all of complainant’s communications 
with it. With regard to C-134, Ag-West admits that the lettuce was in 
suitable shipping condition upon its arrival at McDonnell, but asserts 
that McDonnell never informed it of this fact and, as a result, Ag-West 
authorized McDonnell to sell the load for complainant’s account. McDon- 
nell essentially agrees with Ag-West’s arguments, except as they relate 
to C-134, as McDonnell claims that C-134 was purchased by Ag-West, 
and that McDonnell acted properly in reselling the load in accordance 
with its instructions from Ag-West. 

Before discussing the individual transactions, it is important to note 
two circumstances which affected the parties dealing regarding all five 
lots of lettuce. First, it is evident from Elkins’ testimony at the July 30, 
1979, oral hearing (tr. 13) that, prior to engaging in any transactions, 
Elkins informed Lloyd Meyers, Ag-West’s sales manager in charge of 
Ag-West’s Salinas, California, office, that he did not want to be awak- 
ened in the middle of the night if a shipment, when it arrived at the re- 
ceiver’s, was found to be out of grade or to have made “bad arrival.” In 
such a case, if the receiver had a chance to make a good sale, he was 
authorized to do so, but Elkins wanted to be notified the next morning of 
the circumstances (see Finding of Fact 4). There is much dispute among 
the parties whether or not Elkins’ directions to Meyers constituted a 
blanket authorization for the receiver to handle a load on consignment if 
it arrived out of grade or made bad arrival. However, the terms of the ar- 
rangement between Meyers and Elkins are clear. Since the commodity 
involved was lettuce, and all five shipments did not specify any particu- 
lar grade, the arrangement was to be in effect only if the load made bad 
arrival. The criteria used to determine whether there was bad arrival are 
found in section 46.44 (a) (2) of the Department’s regulations (7 CFR 
46.44 (a) (2) ): 


If the contract does not specify a U.S. grade or percentage of condition defects, the 
lettuce at destination may contain a maximum of 15 percent, by count, of the heads 
in any lot which are damaged by condition defects, including therein not more than 9 
percent serious damage of which not more than 5 percent may be decay affecting any 
portion of the head exclusive of wrapping leaves. 


If a lettuce shipment failed to conform to these standards, the receiver 
would then be authorized to sell the commodity for complainant’s ac- 
count, as long as a good price could be obtained. Notification to com- 
plainant would then be made the next morning. Upon the occurrence of 
these events, the terms of the arrangement between Meyers and Elkins 
would be satisfied, and complainant would have no basis on which to 
hold the buyer to the original contract price. 
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The second circumstance is that, during the transactions in question, 
Elkins dic not operate out of complainant’s principal office at Delano, 
California, but operated out of complainant’s Bakersfield, California, of- 
fice. Elkins claims that he never saw most of the documents sent by re- 
spondents concerning the five shipments involved herein until after the 
growing season. However, Elkins testified, at the July 30, 1979, hear- 
ing, that he never informed Ag-West until after the season was over that 
he didn’t see mail that went to the Delano office (tr. 23). In addition, the 
Delano address is found on all documentation sent by complainant. 
Thus, it was quite reasonable for respondents to assume that complain- 
ant’s Delano office, rather than Elkins’ office in Bakersfield, was the 
place to send pertinent information. Furthermore, although Elkins testi- 
fied that the Delano office would usually call him if they received infor- 
mation that dealt with his accounts, no witness who worked in the De- 
lano office during the period of time the five transactions herein oc- 
curred ever testified to corroborate this contention or to deny that the 
documents claimed to have been sent by respondents were received. 
Therefore, Elkins’ testimony that those documents which respondents 
claim were sent to complainant’s Delano office were never received can 
be given little, if any, weight. 

The first load, C-128, consisting of 1,200 cartons of lettuce, was 
shipped from complainant to McDonnell on October 26, 1976. Complain- 
ant claims that Ag-West was the buyer. However, both Ag-West and 
McDonnell contend that McDonnell was the buyer, and complainant, on 
October 26, 1976, issued a corrected invoice showing this to be the case 
(Finding of Fact 6). For these reasons, we consider McDonnell to have 
been the buyer and Ag-West the broker herein. Complainant and re- 
spondent also disagree as to the terms of sale, complainant claiming that 
the price was set at $4.00 per carton plus precooling and Therma-Gard 
for a total of $5,300.00, f.o.b., and respondents insisting that price ar- 
rival terms were in effect. It is not necessary to resolve this issue, how- 
ever, as it is evident from the federal inspection taken on the date of ar- 
rival, November 2, 1976 (Finding of Fact 7), that the amount of condi- 
tion defects exceeded the standards set forth in 7 CFR 46.44 (a) (2). On 
that same date, McDonnell notified Ag-West, who authorized McDonnell 
to resell the lettuce. Ag-West then informed complainant, by telephone, 
of the condition of the shipment on arrival, and that McDonnell was re- 
selling for complainant’s account. A memorandum by Meyers dated 
November 2, 1976 (Finding of Fact 8), which Ag-West contends was sent 
to complainant’s Delano office, makes reference to such telephone con- 
versation. Although Elkins denies that the telephone conversation oc- 
curred and that the November 2, 1976, memorandum was received by 
complainant, his testimony as to the receipt of the memorandum is lack- 
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ing in credibility for the reasons previously stated. Therefore, we are 
convinced that Ag-West acted in conformance with its arrangement 
with complainant with respect to C-128. McDonnell’s remittance of 
$3,791.50, the derivation of which has not been disputed by complain- 
ant, was proper, except for McDonnell’s deduction of $28.00 to cover the 
cost of inspection, which expense is considered to be in furtherance of 
the evidence gathering process and is, therefore, not a permissible de- 
duction. Indian Trail Produce Shippers, Inc. v. A. Mezvinsky Stores, 
Inc., 25 A.D. 557 (1966). Complainant’s complaint concerning C-128 
will thus be sustained against McDonnell in the amount of $28.00. 

The next load, C-134, also consisting of 1,200 cartons of lettuce, was 
shipped from complainant to McDonnell on October 27, 1976. Complain- 
ant claims that Ag-West was the buyer. Both respondents assert that 
neither of them purchased the shipment, and that they first found out 
about it when it arrived at McDonnell on November 3, 1976. There is dis- 
agreement concerning the terms of sale, with complainant claiming that 
there was a fixed f.o.b. price of $4.00 per carton plus precooling, 
Therma-Gard, and brokerage, totaling $5,334.80, and respondents 
claiming that no price terms were agreed to. Respondents contend that 
the load arrived in poor condition and, in accordance with the arrange- 
ment between Meyers and Elkins, was sold for complainant’s account, 
resulting in McDonnell’s remittance, on November 18, 1976, of net pro- 
ceeds of $2,311.16. The decisive issue regarding C-134 is whether the 
decision to sell the load for complainant’s account conformed to the 
terms of the arrangement between Meyers and Elkins. 

When C-134 arrived at McDonnell on November 3, 1976, it was sub- 
jected to a federal inspection which revealed an amount of condition de- 
fects meeting the standards prescribed by 7 CFR 46.44 (a) (2) (Finding of 
Fact 12). Another federal inspection was had on November 5, 1976, 
which showed excessive condition defects (Finding of Fact 13), but this 
inspection is much less indicative of the condition of C-134 on arrival 
than the inspection of November 3. Therefore, resale was not authorized 
in accordance with the terms of the arrangement between Meyers and 
Elkins. What must be determined is whether McDonnell’s resale for 
complainant’s account, which was authorized by Ag-West, resulted in li- 
ability for either or both respondents. 

Respondents claim that C-134 was not ordered, but showed up at 
McDonnell on November 3, 1976. Even assuming this to be true, there is 
no evidence that notice of rejection was ever given to complainant, as 
complainant denies receiving any complaints and Meyers doesn’t re- 
member what he told Elkins with respect to this shipment. Meyers testi- 
fied to his lack of memory at the October 16, 1979, hearing: 
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. [McDonnell’s counsel] Did you contact Mr. Elkins after this conversation? 

. [Mr. Meyers] I did. 

. Isee, and what, if any, things [sic] did Mr. Elkins tell you with reference to 
this? 

. Toanswer that, I cannot remember exactly what he told me. I told him that 
the car showed up in Baltimore and I never ordered it and I do not know 


anything about. I told him that Jimmy [McDonnell] was working the car 
and we would send him the results on it. 


Q. Hesaid that was acceptable? 


A. I really do not remember exactly what he said at that time. It has been 
some time. (Tr. 10-11) 


Failure to give timely notice of rejection of a shipment constitutes ac- 
ceptance thereof (7 CFR 46.2 (dd) (3) ), and acceptance renders the buyer 
liable for the reasonable value of the shipment, even in the absence of a 
contract. Reasonable value is deemed to be the market value at destina- 
tion, in this case, Baltimore, Maryland, on the date of arrival. Sunrise 
Fruit Co., Inc. v. Great Bridge Foods, Inc. ,33 A.D. 1342, 1344 (1974). 

Turning to the question of which respondent was the buyer of C-134 
and is thus liable to complainant for its reasonable value, McDonnell 
denies that it was a party to any agreement with complainant. Ag-West 
claims that it acted as the broker for complainant and McDonnell, the 
purchaser of the load. Even if we accept Ag-West’s claim to have been 
the broker, it is our conclusion that Ag-West is liable herein for failing to 
adequately carry out its broker’s duties. In order to fix liability on a 
broker, it must be shown that the broker failed to carry out properly its 
instructions or duties, or that through negligence in some manner, the 
broker caused the loss sustained. Clowes & Philbrook, Inc. v. J. E. Roe 
Wholesale Fruit and Produce and the United Brokers, Inc., 138 A.D. 817 
(1954). See also 7 CFR 46.28 (a). 

Ag-West admits that it authorized McDonnell to handle the shipment 
for complainant’s account, but contends that such authorization was 
caused by a misrepresentation by McDonnell that the load contained ex- 
cessive condition defects upon arrival. Ag-West asserts that it did not 
realize that such was not the case until long after the transaction oc- 
curred, when it received a copy of the federal inspection taken shortly 
after arrival on November 3, 1976, showing that C-134 conformed to 
the standards for condition defects set forth in the regulations. How- 
ever, Ag-West’s negligence rearding C-134 stems from the fact that Ag- 
West authorized McDonnell to handle the load for complainant’s account 
without inquiring as to whether an inspection had occurred which con- 
firmed that the load had arrived with excessive condition defects. At the 
two oral hearings, Meyers testified that he told McDonnell to sell C-134 
for complainant’s account when McDonnell informed him of the load’s 
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arrival, but never testified that he inquired as to the load’s condition, or 
whether it had been federally inspected. Moreover, Ag-West admitted in 
its brief that it did not become aware of the federal inspection that had 
occurred on the date of arrival, November 3, 1976, which disclosed that 
the shipment had arrived with an acceptable level of condition defects, 
until long after the transaction had been completed. Since the federal in- 
spection which did show excessive condition defects did not take place 
until November 5, 1976, McDonnell could not have informed Ag-West 
that an inspection had shown excessive condition defects at the time 
telephone contact was made between McDonnell and Ag-West on 
November 3, 1976, the date C-134 arrived. Further, there is no evidence 
in the record that McDonnell represented that the load was excessively 
deteriorated without relying on a federal inspection, or falsely asserted 
that such an inspection had occurred. Thus, it was Ag-West’s unwar- 
ranted authorization to McDonnell to handle C-134 on complainant’s ac- 
count which lead to the loss claimed by complainant. 

We have concluded that Ag-West is liable for the reasonable value of 
C-134, which is the market value at Baltimore, Maryland, on November 
3, 1976. The market value of the lettuce comprising C-134 at Baltimore 
on November 3, 1976, according to the Market News Service Reports, of 
which take judicial notice, was $6.50-$7.50 per carton. Utilizing the 
lower price, the market value of the 1,200 cartons comprising C-134, 
upon their arrival at Baltimore, was $7,800.00. Deducting from this sum 
the amount remitted of $2,311.16 leaves $5,488.84, for which Ag-West 
is liable to complainant. However, since complainant has claimed only 
$3,023.64, Ag-West’s liability will be limited to this sum. 

The next load, T-145, consisting of 510 cartons of lettuce, was 
shipped from complainant to McDonnell on October 27, 1976. Complain- 
ant claims that the shipment was sold to Ag-West. However, both Ag- 
West and McDonnell contend that Ag-West was the broker and McDon- 
nell the buyer, and complainant has issued an invoice showing McDon- 
nell as the buyer and Ag-West as the broker (Finding of Fact 17). There- 
fore, it is clear that McDonnell purchased T-145, with Ag-West as the 
broker. With respect to the terms of sale, complainant contends that 
there was a set price of $4.50 per carton plus precooling and brokerage 
totaling $2,550.00, f.o.b., and respondents assert that the terms were 
price arrival. It is not necessary to resolve the question of the contract 
terms, however, as we conclude that McDonnell properly resold the load 
for complainant’s account pursuant to the arrangement between Meyers 
and Elkins. 

Meyers testified that McDonnell was authorized to handle T-145 for 
complainant’s account because, when the load arrived, it was in poor 
condition. This is confirmed by the federal inspection taken on the date 
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of arrival, November 3, 1976, at 10:05 a.m., which shows condition de- 
fects exceeding the maximum prescribed by 7 CFR 46.44 (a) (2) (Finding 
of Fact 16). Meyers testified that he forwarded this information to Elk- 
ins the same day he received it. He testified that on approximately 
November 3 or 4, 1976, he sent a confirmation of sale to both parties 
showing that the load had been consigned due to excessive decay on ar- 
rival. Since the confirmation shows as complainant’s address a location 
in Delano, we assume that the confirmation was sent to that address 
(Finding of Fact 18). Elkins denies having a conversation with Meyers 
concerning condition problems in T-145 and denies receiving Ag-West’s 
confirmation of sale. Although the evidence concerning the occurrence 
of the telephone conversation between Meyers and Elkins is approx- 
imately of equal weight, Elkins’ credibility regarding complainant’s re- 
ceipt of Ag-West’s confirmation of sale is highly suspect for the reasons 
previously discussed. We, therefore, conclude that McDonnell’s sale of 
T-145 for complainant’s account was in accordance with Meyers’ ar- 
rangement with Elkins. McDonnell’s remittance of $868.94, the deriva- 
tion of which has not been disputed by complainant, is unobjectionable 
except for a deduction of $28.00 for the cost of a federal inspection be- 
cause, as has been mentioned earlier, the securing of an inspection is 
considered part of the process of gathering evidence and is not a deduct- 
able expense. The complaint pertaining to T-145 will be upheld against 
McDonnell, but only in the amount of $28.00. 

Load T-163, consisting of 900 cartons of lettuce, was shipped from 
complainant to McDonnell on November 4, 1976. The parties agree that 
this load was purchased by Ag-West, for shipment to McDonnell, for 
$4.50 per carton plus precooling and Therma-Gard for a total of 
$4,430.00, f.o.b. Respondents claim that when T-163 arrived at the 
place of business of the receiver, McDonnell, on November 9, 1976, it 
was in a deteriorated condition and, in accordance with Meyers’ arrange- 
ment with Elkins, Ag-West authorized McDonnell to sell the load at the 
best price possible. Meyers asserts that on November 9, 1976, he sent a 
memorandum to complainant at its Delano office. The memorandum 
states as follows: “Petillo truck arrived Baltimore showing problems will 
advise you of inspection as soon as received. McDonnell selling and doing 
best possible” (Finding of Fact 22). A federal inspection took place on 
November 9, 1976, at 11:20 a.m. which showed that the load was in ex- 
tremely poor condition with an average of 30% Bacterial Soft Rot, far in 
excess of the maximum allowed under 7 CFR 46.44 (a) (2) (Finding of 
Fact 21). 

Complainant denies having been informed of the condition of T-163 
and authorizing Ag-West to sell the load for its account. However, the 
situation appears essentially to conform to that envisioned by the ar- 
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rangement between Meyers and Elkins, whereby Ag-West would have 
authorization to sell the load at the best possible price if it made bad ar- 
rival. Although Meyers did not notify Elkins by telephone to inform him 
of the condition problems and the resale, he did send a memorandum 
containing such information on November 9, 1976, the date the load ar- 
rived. Elkins’ denial that the November 9, 1976, memorandum from Ag- 
West was ever received is, as we have determined, deserving of little 
weight. Therefore, it is clear that Ag-West acted properly in its handling 
of the load. Complainant has not disputed the derivation of the 
$2,019.90 remitted by McDonnell on behalf of the purchaser, Ag-West. 
However, we will not allow the deduction of $28.00 for inspection fees, 
for reasons which have been previously set forth. We thus conclude that 
Ag-West is liable to complainant for T-163 for the sum of $28.00. 

The parties agree that T-190, consisting of 405 cartons of lettuce, was 
purchased by McDonnell from complainant for $4.00 per carton plus 
precooling and Therma-Gard, totaling $1,842.50, f.o.b. They also agree 
that Ag-West was the broker in this transaction. The load was shipped 
on November 10, 1976, from complainant to McDonnell’s place of busi- 
ness, where it arrived on November 15, 1976. Respondents claim that 
the lettuce was in a deteriorated condition on arrival and, in accordance 
with Meyers’ arrangement with Elkins, Ag-West authorized McDonnell 
to sell the load for the best price possible. Meyers asserts that on Novem- 
ber 15, 1976, he sent a memorandum to complainant’s Delano office 
which reads as follows: “Truck to McDonnell arrived showing problems 
(6%) Decay. McDonnell selling and doing best possible.” (Finding of Fact 
26). A federal inspection of T-190 took place on November 15, 1976, at 
11:00 a.m., showing an average of 6% Bacterial Soft Rot in the head 
leaves, exceeding the standard set forth in 7 CFR 46.44 (a) (2) (Finding 
of Fact 25). 

Complainant denies being informed of the condition of T-190 and 
authorizing Ag-West to resell it for its account. The evidence reveals, 
however, that the arrangement between Meyers and Elkins was essen- 
tially adhered to, as the load was excessively deteriorated upon arrival, 
and Meyers informed complainant of the circumstances by means of his 
memorandum of November 15, 1976. Elkins’ denial that complainant re- 
ceived the November 15, 1976, memorandum is, as previously stated, of 
little weight. Thus, both respondents acted properly in their handling of 
T-190. Complainant has not disputed the derivation of the $1,098.70 re- 
mitted, but we will now allow McDonnell’s deduction of $28.00 for in- 
spection fees, for the reasons which have been previously stated. There- 
fore, we conclude that McDonnell is liable to complainant for $28.00 in 
connection with transaction T-190. 
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We have determined that McDonnell is liable to complainant for trans- 
actions C-128, T-163, and T-190, totaling $84.00, and Ag-West is li- 
able for $28.00 in connection with transaction T-145, all due to the un- 
warranted deduction of inspection costs. With respect to transaction 
C-134, we have concluded that Ag-West is liable to complainant in the 
amount of $3,023.64, due to its negligence as a broker in that trans- 
action. Respondents’ failure to pay complainant the amounts indicated 
constitute violations of section 2 of the Act, for which reparation will be 
awarded. 

Complainant is the prevailing party herein with respect to Ag-West, 
and is entitled to an award of fees and expenses in accordance with sec- 
tion 7 (a) of the Act (7 U.S.C. 499g (a) ) and section 47.19 (d) of the Rules 
of Practice (7 CFR 47.19 (d) ). Complainant submitted a timely claim for 
fees and expenses amounting to $1,564.34. Such claim was served on re- 
spondents, who failed to file any objections thereto. The claim for fees 
and expenses is well founded and will be awarded against Ag-West. 

McDonnell is the prevailing party herein with respect to complainant, 
since the amount of reparation awarded to complainant against it, 
$84.00 out of a total claim of $9,487.10, is di minimus. McDonnell is, 
therefore, also entitled to an award of fees and expenses. McDonnell has 
submitted a timely claim amounting to $1,977.42, which was served on 
the other parties to this proceeding. Complainant attempted to file ob- 
jections, but such objections were not accepted into the record as they 
were not filed within the time provided. McDonnell’s claims are well 
founded except for its claim for the preparation of proposed findings 
and brief in the amount of $690.00. According to 7 CFR 47.19 (d) (2) (v), 
fees and expenses which are not “necessarily incurred in connection with 
the oral hearing will not be awarded.” Since the submission of proposed 
findings and a brief is optional, and is also permitted in connection with 
the shortened procedure (7 CFR 47.20), an award for fees and expenses 
for these endeavors is not warranted by section 47.19 (d) (2) (v). There- 
fore, McDonnell will be awarded reparation against complainant for fees 
and expenses in the amount of $1,287.42. 


ORDER 


Within thirty (30) days from the date of this order, respondent Ag- 
West Growers, Inc. t/a Ag-West shall pay to complainant, as reparation, 
$3,051.64, with interest thereon at the rate of thirteen (13) percent per 
annum from December 1, 1976, until paid. 

Within thirty (30) days from the date of this order, respondent Ag- 
West Growers, Inc. t/a Ag-West shall pay to complainant, as additional 
reparation for fees and expenses, $1,564.34, with interest thereon at the 
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rate of thirteen (13) percent per annum from the date of this order, until 
aid. 

Within thirty (30) days from the date of this order, respondent 
McDonnell & Blankfard, Inc. shall pay to complainant, as reparation, 
$84.00, with interest thereon at the rate of thirteen (13) percent per an- 
num from December 1, 1976, until paid. 

Within thirty (30) days from the date of this order, complainant shall 
pay to respondent McDonnell and Blankfard, Inc., as reparation for fees 
and expenses, $1,287.47, with interest thereon at the rate of thirteen 
(13) percent per annum from the date of this order, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,177) 


DEMARCO PRODUCE CoO., INC. v. J. R. CORTES & CO. PACA Docket 
No. 2-5576. Decided October 24, 1980. 


Contract, protection agreement, voided—Damages, failure to establish— 
Violation of section 2 of the Act—Reparation awarded, less monies 
received 


Where respondent claimed there was a protection agreement but failed to keep appropriate 
records which substantiate its resales and losses. Respondent shall pay complainant 
reparation with interest. 


Complainant and respondent, prose. 
Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation in the 
amount of $9,377.50 in connection with four shipments of peaches in 
interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 

Although the amount of damages claimed in the complaint exceeds 
$3,000.00, neither party requested an oral hearing and the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20) is applicable. 
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Under this procedure the pleadings filed by the parties, being verified, 
are considered as evidence in the case. In addition, complainant and re- 
spondent were given the opportunity to submit further evidence in the 
form of verified statements, however, neither party did so. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, DeMarco Produce Co., Inc., is a corporation whose 
address is 430 Peach Street, Hammonton, New Jersey. 

2. Respondent, J. R. Cortes & Co., is a corporation whose address is 
219 Administration Building, 1500 S. Zarzamora Street, San Antonio, 
Texas. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. Or or about August 11, 1979, complainant sold and shipped, from 
the State of New Jersey to respondent in San Antonio, Texas, 580 car- 
tons of 1 3/4 inch peaches at $5.50 per carton and 445 cartons of 2 1/8 
inch peaches at $10.50 per carton, or a total price of $7,862.50 de- 
livered, less brokerage. On August 15, 1979, complainant agreed to give 
respondent full protection as to the 580 cartons of 1 3/4 inch peaches. 
On September 10, 1979, respondent paid complainant $7,708.75 for the 
August 11, 1979, shipment of peaches after deducting $153.75 for 
brokerage. On October 9, 1979, respondent in paying an invoice for 
another shipment of peaches deducted $710.00, referring to the agree- 
ment of August 15, 1979, wherein complainant granted protection to re- 
spondent. 

4, On or about August 21, 1979, complainant sold to respondent and 
shipped to respondent’s customer Cavazos Candy & Produce in Laredo, 
Texas, 606 cartons of 1 3/4 inch peaches at $5.90 per carton, or a total 
of $3,575.40 delivered, less brokerage. On August 29, 1979, a federal in- 
spection was made of 230 crates of 1 3/4 inch peaches in the cooler of 
Cavazos Candy & Produce, Laredo, Texas, with the following results as 
to condition: 


Decay ranges from 24 to 60% average 35% Rhizopus Rot mostly in early, many in 
advanced stages. Remainder of fruit mostly firm to firm ripe, some ripe. Ground 
color mostly light green to turning yellow, many yellow. 


On or about August 31, 1979, complainant granted full protection to 
respondent as to 225 cartons of 1 3/4 inch peaches which were delivered 
to Cavazos Candy Produce. On or about November 2, 1979, respondent 
paid complainant $2,542.90, deducting $1,132.50 “for brokerage and 
protection losses”. 

5. On August 23, 1979, complainant sold to respondent and shipped 
to E. Vega & Son Produce in Mercedes, Texas, 1024 cartons of peaches at 
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$6.00 per carton, or a total of $6,144.00, less $30.00 for unloading and 

less brokerage. On February 22, 1980, after the formal complaint herein 

was filed, respondent paid complainant for the peaches shipped August 

23, 1979, in the amount of $5,990.40, after deducting brokerage in the 

amount of $153.60. 

6. On August 31, 1979, complainant sold to respondent and shipped 
to Nicho Produce Co., in Edinburg, Texas, 500 cartons of peaches at 
$6.50 per carton, or a total of $3,250.00 less brokerage. The shipment 
actually contained 270 wire bound crates of peaches and 234 cartons of 
peaches. On September 5, 1979, at the place of business of Nicho Pro- 
duce Co., peaches in fiber board cartons or wood and fiber board wire 
bound crates from New Jersey were federally inspected on a partially 
unloaded truck with the following results in relevant part: 


Temperature of Product: Side door: Top 52°F. Bottom 52°F. 
3/4 length: Top 3rd layer 49°F. 


Condition: Carton lot: Mostly hard to firm, some firm ripe. 

Grownd (sic) color generally light green to turning 
yellow. Decay in most cartons ranges from 2 to 8%, 
in many none average 3% decay. 
Wire bound Crate Lot: Decay, in most samples from 
12 to 64%, in many none, average 25% decay. Each 
lot decay is Gray Mold Rot in all stages scattered 
through out packs and affecting ripest fruit. Remain- 
der of stock is mostly firm to firm ripe, many hard, 
some ripe. Ground color mostly light green to turn- 
ing yellow, many yellow. 


On or about September 6, 1979, complainant granted respondent full 
protection on the 504 containers of peaches. On or about October 5, 
1979, respondent remitted $894.00 to complainant for the peaches 
shipped on August 31, 1979, after deducting $2,356.00 for protection 


losses and brokerage. 
7. An informal complaint was filed on November 13, 1979, which was 


within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The respondent asserted as a defense to complainant’s claims that 
there was a protection agreement relative to each of the shipments of 
peaches (except for the shipment of August 23, 1979, as to which full 
payment, less brokerage, has been made), and substantiated this defense 
by including with its answer copies of letters confirming such protection 
agreements with complainant. Complainant made no response to this de- 
fense and therefore we conclude that the letters attached to the answer 
were received by complainant and that complainant did in fact grant re- 





DEMARCO PRODUCE CO., INC. 1259 
Cite as 39 A.D. 1256 
spondent full protection on the shipments of August 11, 21, and 31, 
1979. However, we have held that it is incumbent upon a receiver who 
has such an agreement to keep records which substantiate its resales and 
losses. Dave Walsh Co. v. Liberty Fruit Co., 38 A.D. 533 (1979). Re- 
spondent herein did not supply any records which would adequately sub- 
stantiate the resales and losses resulting from such resales. As was 
stated in the Dave Walsh Co. case “failure to keep such records voids the 
protection agreement.” Since respondent accepted the subject peaches it 
became liable to complainant for the full purchase price thereof. It 
should also be noted that although respondent did not claim breach of 
contract as a defense in regard to any of the shipments of peaches, even 
if it had claimed such a defense it would be pointless to explore the ques- 
tion for the same reason that respondent fails to benefit from the protec- 
tion agreement, namely respondent’s failure to substantiate any 
damages flowing from any breach of contract which it might have 
proven. 
in regard to the peaches which were the subject of finding of fact 3 we 
conclude that complainant acquiesced in the deduction of brokerage and 
that respondent failed to substantiate its deduction in the amount of 
$710.00. In regard to the shipment of peaches which was the subject of 
finding of fact 4 complainant seeks to recover a balance of $1,032.50. 
The record indicates that respondent deducted a balance of $1,132.50, 
$100.00 of which was apparently deducted with complainant’s consent 
for brokerage. In regard to the peaches which were the subject of finding 
of fact 5, complainant has been paid the full invoice price of such 
peaches less brokerage in the amount of $153.60. Complainant has made 
no objection to the deduction of this brokerage and we conclude that 
payment of such brokerage was a part of the contract between complain- 
ant and respondent and that such amount should be allowed to respond- 
ent. In regard to the shipment of peaches which was the subject of find- 
ing of fact 6 there is a slight disagreement between complainant and re- 
spondent as to the amount of the deduction from the original invoice 
price made by respondent. However, since complainant has stated that it 
wishes to recover substantially less than the amount deducted by re- 
spondent, it is not necessary for us to determine the exact amount which 
respondent did deduct. Complainant states that it wishes to recover 
$1,521.00 and complainant is clearly entitled to this amount. The total 
amount due complainant by respondent is $3,263.50. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,263.50, with interest thereon at the rate 
of 13% per annum from October 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDERS — PENDING ISSUANCE OF FURTHER ORDER 
(No. 20,178) 


LINDEMANN FARMS, INC. v. SOL SALINS, INC. PACA Docket No. 
2-5460. Stay order issued October 7, 1980. 


(No. 20,179) 


SAM PETRO PRODUCE v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5287. Stay order issued October 7, 1980. 


(No. 20,180) 


GENBROKER CORPORATION t/a GENERAL BROKERAGE CO. v. KODAMA 
SCHULMAN Co., INC. PACA Docket No. 2-5548. Stay order 
issued October 9, 1980. 


DISMISSAL ORDER 
(No. 20,181) 


K. W. CHRISTENSEN & SON v. SOL KING CORPORATION. | PACA Docket 
No. 2-5563. | Complainant withdrew complaint. Dismissal order 
issued October 24, 1980. 


DENIAL OF MOTION FOR RECONSIDERATION 
OF DECISON AND ORDER 


(No. 20,182) 


SAM PETRO PRODUCE v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5287. As respondent’s motion was not timely filed in com- 
pliance with the Rules of Practice, the motion is hereby denied. The 
October 7, 1980, Stay Order is hereby dismissed and the August 6, 
1980, Decision and Order reinstated by order issued October 30, 
1980. 
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ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
REPARATION AWARDED—DEFAULT ORDERS 
(No. 20,183) 


LEDLOW & COLE v. ADAM BLALOCK TOMATO COMPANY. PACA Docket 
No. RD-79-383. Reparation of $104,696.36 with 13 percent 
interest from February 1, 1980, awarded complainant against re- 
spondent in order issued September 8, 1980. 


(No. 20,184) 


VALDES FARM, INC. v. WILLIAM A. MORILLO d/b/a MORILLO TROPICAL 
WHOLESALE IMPORTED PRODUCTS. PACA Docket No. 
RD-79-397. Reparation of $2,719.45 with 13 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued September 26, 1980. 


(No. 20,185) 


LANGDON BARBER GROVES, INC. a/t/a M. W. FRUIT Co., v. HARDCASTLE 
PRODUCE CoO., INC. PACA Docket No. RD-79-396. Repara- 
tion of $16,348.96 with 13 percent interest from January 1, 1980, 


awarded complainant against respondent in order issued September 
26, 1980. 


(No. 20,186) 


CHARLES J. FLEMMING d/b/a C. J. FLEMMING CO., v. MAREX INTERNA- 
TIONAL, INC. a/t/a NATIONWIDE PRODUCE DISTRIBUTORS. PACA 
Docket No. RD-79-399. Reparation of $2,902.45 with 13 per- 
cent interest from November 1, 1979, awarded complainant against 
respondent in order issued September 26, 1980. 


(No. 20,187) 


VALLEY ONIONS, INC., v. MORRIS PRODUCE. PACA Docket No. 
RD-79-400. Reparation of $1,222.00 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued September 29, 1980. 
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(No. 20,188) 


WRIGHT BROTHERS, INC., v. TRIPLE R SALES OF DALLAS INC. PACA 
Docket No. RD-79-403. Reparation of $1,647.50 with 13 per- 
cent interest from December 1, 1979, awarded complainant against 
respondent in order issued September 29, 1980. 


(No. 20,189) 


DEW-GRO, INC. a/t/a CENTRAL WEST PRODUCE v. GROWERS PRIDE, 
INC. PACA Docket No. RD-79-405. Reparation of 
$21,040.70 with 13 percent interest from May 1, 1980, awarded 
complainant against respondent in order issued September 29, 
1980. 


(No. 20,190) 


JAFCO IMP-EX LTD., v. CORY FARMS, INC. PACA Docket No. 
RD-79-398. Reparation of $58,949.95 with 13 percent interest 
from July 1, 1979, awarded complainant against respondent in or- 
der issued October 9, 1980. 


(No. 20,191) 


POSTAL COLONY CO., INC. v. C & W SALES, INC. PACA Docket No. 
RD-79-404. Reparation of $151,216.12 with 13 percent 
interest from May 1, 1980, awarded complainant against respond- 
ent in order issued October 9, 1980. 


(No. 20,192) 


JOSE LUIS CHOEZ E. HIJOS v. CARNET ENTERPRISES OF NEW YORK, 
INC. PACA Docket No. RD-79-387. Reparation of 
$19,020.30 with 13 percent interest from August 1, 1979, awarded 
complainant against respondent in order issued October 10, 1980. 


(No. 20,193) 


CULIACAN PRODUCE Co., INC., v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-388. Reparation of 
$3,055.80 with 13 percent interest from April 1, 1980, awarded 
complainant against respondent in order issued October 10, 1980. 
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(No. 20,194) 


LA CASITA FARMS, INC., v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-89. Reparation of 
$1,265.00 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued October 10, 1980. 


(No. 20,195) 


ELEVATION PRODUCE COMPANY, INC., v. WANNAMELON, INC. PACA 
Docket No. RD-79-390. Reparation of $23,215.75 with 13 per- 
cent interest from November 1, 1979, awarded complainant against 
respondent in order issued October 10, 1980. 


(No. 20,196) 


JOSEPH A. MAUGERI v. CONTE, INC. PACA Docket No. RD-79- 
385. Reparation of $34,470.90 with 13 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued October 14, 1980. 


(No. 20,197) 


HENRY STANLEY DURNIAT d/b/a VERDE FARMS CO. a/t/a SANDIA DISTRIB- 
UTORS v. HUMBERTO M. NAVARRO d/b/a NAVARRO  PRO- 
DUCE. PACA Docket No. RD-79-386. Reparation of 
$2,275.34 with 13 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued October 
14, 1980. 


(No. 20,198) 


HANKEY FARM v. DANGERFIELD POTATO CO. PACA Docket No. 
RD-79-391. Reparation of $2,967.62 with 13 percent interest 
from January 1, 1980, awarded complainant against respondent in 
order issued October 14, 1980. 


(No. 20,199) 


ROBERT B. SESSUMS AND J. V. SESSUMS d/b/a SESSUMS FARMS v. TRIPLE 
R SALES OF DALLAS INC. PACA Docket No. RD-79- 
392. Reparation of $1,401.40 with 13 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued October 14, 1980. 
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(No. 20,200) 


FRED J. GRASSO v. CONTE, INC. PACA Docket No. RD-79- 
393. Reparation of $8,270.10 with 13 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued October 15, 1980. 


(No. 20,201) 


WRIGHT BROTHERS, INC., v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-394. Reparation of $4,692.50 with 13 percent 
interest from February 1, 1980, awarded complainant against re- 
spondent in order issued October 15, 1980. 


(No. 20,202) 


PAUL D. JONES INC., v. MORRIS PRODUCE. PACA Docket No. 
RD-79-395. Reparation of $2,367.50 with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in 
order issued October 15, 1980. 


(No. 20,203) 


WASHINGTON FRUIT GROWERS INC., v. JOHN JOS. PASSAFIUME FRUIT 


Co., INC. PACA Docket No. RD-79-406. Reparation of 
$2,327.50 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued October 15, 1980. 


(No. 20,204) 


T.E. BOTTOM Co. INC. v. JOHN JOS. PASSAFIUME FRUIT CO., 
INC. PACA Docket No. RD-79-407. Reparation of $1,782.50 
with 13 percent interest from April 1, 1980, awarded complainant 
against respondent in order issued October 16, 1980. 


(No. 20,205) 


JOSEPH RACITE FARMS v. CONTE, INC. PACA Docket No. RD-79- 
416. Reparation of $26,806.38 with 13 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued October 16, 1980. 
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(No. 20,206) 


EASTERN MICHIGAN VEGETABLE MARKETING CO. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-417. Reparation of $785.69 
with 13 percent interest from November 1, 1979, awarded com- 
plainant against respondent in order issued October 16, 1980. 


(No. 20,207) 


ARROW PACKING CO., v. MASSELLI BROTHERS, INC. PACA Docket No. 
RD-79-418. Reparation of $6,126.50 with 13 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued October 16, 1980. 


(No. 20,208) 


LOUIE PRODUCE COMPANY v. GREENPOINT PRODUCE Co., INC. PACA 
Docket No. RD-79-402. Reparation of $26,438.95 with 13 per- 
cent interest from December 1, 1979, awarded complainant against 
respondent in order issued October 17, 1980. 

(No. 20,209) 


THE HUBBARD COMPANY v. FAMULARO, INC. PACA Docket No. 


RD-79-408. Reparation of $2,209.50 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued October 20, 1980. 


(No. 20,210) 


CHAS. A. ROGERS & SONS INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-409. Reparation of $1,087.50 with 13 percent interest 
from May 1, 1980, awarded complainant against respondent in 
order issued October 20, 1980. 


(No. 20,211) 


JOHN INGLIS FROZEN FOODS COMPANY a/t/a PRIME FROZ-N FOODS v. 
FAMULARO, INC. PACA Docket No. RD-79-410. Reparation 
of $3,547.00 with 13 percent interest from March 1, 1980, awarded 
complainant against respondent in order issued October 20, 1980. 


(No. 20,212) 


CROWN SALES COMPANY, INC., v. FAMULARO, INC. | PACA Docket No. 
RD-79-411. Reparation of $1,150.00 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued October 20, 1980. 
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(No. 20,213) 


J.R. NORTON COMPANY v. FAMULARO, INC. PACA Docket No. 
RD-79-412. Reparation of $750.00 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued October 21, 1980. 


(No. 20,214) 


WASHBURN POTATO CO., v. REDI PEEL, INC. PACA Docket No. 
RD-79-413. Reparation of $9,526.25 with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in 
order issued October 21, 1980. 


(No. 20,215) 


G. & S. PRODUCE COMPANY, INC., v. RAY COSTA BROKERAGE 
Co. PACA Docket No. RD-79-414. Reparation of 
$27,638.10 with 13 percent interest from May 1, 1980, awarded 
complainant against respondent in order issued October 21, 1980. 


(No. 20,216) 


HOLLANDALE MARKETING ASSOCIATION v. MORRIS PRODUCE. PACA 
Docket No. RD-79-415. Reparation of $3,789.50 with 13 per- 
cent interest from April 1, 1980, awarded complainant against re- 
spondent in order issued October 21, 1980. 


(No. 20,217) 


RALPH DAY v. VIRGIL I. CRAGAR, JR. d/b/a CRAGAR WATERMELON 
Co. PACA Docket No. RD-81-1. Reparation of $5,794.20 
with 13 percent interest from November 1, 1979, awarded com- 
plainant against respondent in order issued October 12, 1980. 


(No. 20,218) 


MILLER PRODUCE COMPANY v. GROWERS PRIDE INC. PACA Docket 
No. RD-81-2. Reparation of $43,778.25 with 13 percent 
interest from March 1, 1980, awarded complainant against respond- 
ent in order issued October 23, 1980. 
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(No. 20,219) 


GENBROKER CORPORATION a/t/a GENERAL BROKERAGE CO., v. P & M 
PRODUCE CO. PACA Docket No. RD-81-3. Reparation of 
$8,541.80 with 13 percent interest from May 1, 1980, awarded 
complainant against respondent in order issued October 23, 1980. 


(No. 20,220) 


RITCLO PRODUCE, INC., v. ADAM BLALOCK TOMATO COMPANY. PACA 
Docket No. RS-81-5. Reparation of $12,060.00 with 13 percent 
interest from March 1, 1980, awarded complainant against respond- 
ent in order issued October 23, 1980. 


(No. 20,221) 


TRAVIS D. EASLEY d/b/a EASLEY FARMS v. CHARLES BERTOLINO TRUCK- 
ING & PRODUCE, INC. PACA Docket No. RD-81-4. Repara- 
tion of $4,016.43 with 13 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued October 
30, 1980. 


(No. 20,222) 


SANTO TOMAS PRODUCE ASSOCIATION v. JIMMY SHMON COM- 
PANY. PACA Docket No. RD-81-6. Reparation of $4,761.30 
with 13 percent interest from September 1, 1979, awarded com- 
plainant against respondent in order issued October 30, 1980. 


(No. 20,223) 


GRANADA MARKETING INC., v. WILLIAM JAMES DANILSON d/b/a HAPPY 
DAN’S. PACADocket No.RD-81-7. Reparation of $1,029.50 
with 13 percent interest from April 1, 1980, awarded complainant 
against respondent in order issued October 30, 1980. 
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MISCELLANEOUS ORDERS ISSUED BY 
Donald A. Campbell, Judicial officer 


(No. 20,224) 


SALINAS LETTUCE FARMERS, v. GEORGALOS DISTRIBUTING Co. PACA 
Docket No. RD-79-324. Decided October 6, 1980. (New pro- 
ceeding filed under PACA Docket No. 2-5659.) 


Order Granting Motion to Reopen After Default 
And Directing Filing of Answer 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant, Salinas Lettuce Farmers Co- 
operative, an association whose address is P.O. Box 2176, Salinas, Cali- 
fornia, seeks reparation against respondent Georgalos Distributing Co., 
a partnership whose address is P.O. Box 1862, Salinas, California in con- 
nection with transactions, in interstate commerce, involving three 
trucklots of lettuce and one trucklot of lettuce and celery, being perish- 
able agricultural commodities. A copy of the formal complaint was 
served on respondent on May 27, 1980, and respondent did not file a 
timely answer by the due date of June 16, 1980. 


However, prior to the actual issuance of the default order, the respond- 
ent on June 30, 1980, moved to reopen after default pursuant to 7 CFR 
47.25 (e). That section of the Rules of Practice provides as follows: 


Default in the filing of an answer required or authorized under the regulations in this 
part to be filed may be set aside and the party in default allowed ten days within 
which to file an answer by the examiner before the record is transmitted to the Secre- 
tary or by the Secretary (after the record is transmitted to him) upon motion made 
within a reasonable time after the time for filing the answer has expired if, in the 
judgment of the examiner or the Secretary, as the case may be, after notice to and 
consideration of views of the other party, there is good reason for granting such re- 
lief. 


Respondent’s answer was due on June 16, 1980, and respondent’s mo- 
tion was filed on June 30, 1980, only 2 weeks after the due date for an 
answer. We find therefore that respondent’s motion was filed within a 
reasonable time after the time for the filing of the answer had expired. 

After giving full consideration to the comments of both parties, we 
find that respondent has given good reason for granting its motion to re- 
open after default. Therefore respondent’s motion to open after default 
is granted. 
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Respondent is hereby given 10 days from receipt of this order to sub- 
mit an answer. Failure to file an answer within thai time period will re- 
sult in the issuance of a default order. 

Copies of this order shall be served on the parties. 


(No. 20,225) 


WEISS BROKERAGE COMPANY v. GAY BROTHERS, INC. PACA Docket 
No. RD-79-359. Decided September 9, 1980. 


Dismissal Order 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $388.85 in connection with a transaction in- 
volving the shipment of frozen blueberries in interstate commerce. 

A copy of the formal complaint was served on respondent. Prior to the 
issuance of an order, the claim was settled by the parties. By letter dated 
July 31, 1980, complainant notified the Department that the debt had 
been paid in full by respondent to complainant in settlement of com- 
plainant’s claim. Complainant has authorized dismissal of the complaint 
filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,226) 


DAVE WESTENDORF PRODUCE SALES, INC., v. OLYMPIA WHOLESALE PRO- 
DUCE & FOODS, INC. PACA Docket No. RD-79-360. Decided 
September 26, 1980. 


Dismissal of Petition to Reconsider 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued against respondent on August 15, 1980. In response thereto, 
respondent, in a timely fashion, filed, in essence, a Petition to Re- 
consider pursuant to section 47.24 (a) of the Rules of Practice (7 CFR 
47.24 (a) ). While the Petition presents a theory on why the respondent 
should succeed on the merits, respondent presents no reason why it was 
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unable to answer the complaint in a timely fashion. The petition, thus, 
fails to raise any new issue. Accordingly, it must be denied. Peter 
Capparelli v. Orlowski, 39 Agric. Dec. 58 (1980). 


(No. 20,227) 


BALDWIN FARMS, INC., v. T&G BROKERAGE CO. and/or NICK GRAM, 
SR. PACA Docket No. RD-79-369. Decided September 22, 
1980. 


Stay Order 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a default order 
was issued on August 19, 1980, awarding reparation to the complainant 
in the amount of $5,700.12. By letter received August 18, 1980, re- 
spondent has moved that this matter be reopened after default. 

Accordingly, the order of August 19, 1980, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file an 
answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of re- 
spondent’s petition shall be served upon the complainant. 


(No. 20,228) 


MONTE ALTO FOODS, INC. v. ARNOLD INSTITUTIONAL FOODS, 
INC. PACA Docket No. RD-79-319. Decided October 6, 
1980. 


Stay Order 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation of 
$10,997.20 against respondent in connection with transactions in inter- 
state commerce involving shipments of vegetables. A copy of the formal 
complaint was served upon respondent, and respondent has failed to file 
an answer thereto. A default order was issued on July 9, 1980, awarding 
$10,997.20 plus interest to complainant. 

On July 10, 1980 the Department was advised that respondent had 
filed in the United States District Court, Northern District of Alabama, 
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a voluntary petition for reorganization pursuant to Chapter XI of the 

Bakruptcy Code. 

The Bankruptcy Code provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition of bank- 
ruptcy under Chapter XI (11 U.S.C. 362). Therefore, this reparation pro- 
ceeding is hereby stayed until the issuance of a subsequent order. 

Copies hereof shall be served upon the parties. 


(No. 20,229) 


EMPIRE PRODUCE TERMINAL CORP., v. UNION FOOD SERVICE. PACA 
Docket No. RD-79-374. Decided October 7, 1980. 


Stay Order 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) A default 
order was issued on August 20, 1980, awarding complainant $73,734.99 
with interest thereon. 

On September 19, 1980, respondent filed a motion to reopen after de- 
fault. Accordingly, the default order of August 20, 1980, is stayed pend- 


ing issuance of a subsequent order. 
Copies of this order shall be served on the parties. 
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Withdrawal of meat grading and acceptance service for period 
of 5 years — consent 


STAY ORDER 


Pending judicial review 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
AMENDMENT TO DECISION 


Previously issued consent decision 
CIVIL PENALTY 

Of $500.00 — consent 

Of $750.00 — consent 

Of $1,000.00 — consent 

Of $2,000.00 

Of $4,000.00 — default 

Of $6,000.00 — default 
DISMISSAL 

Appeal not timely filed 
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Horse Protection Act—Cont. 


Agriculture Decisions—Cont. 
DISQUALIFICATION 
From judging or managing horse show/auction 
From showing or exhibition of horses 
SANCTION 
One year disqualification — consent 
Two year disqualification — default 
SET ASIDE DEFAULT 
Motion denied 
SORED HORSE 
Showing and exhibition of 1, 3, 368, 370, 373, 877, 878, 880 
SORING 


Irritating chemical agents and/or mechanical devices, use of 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Failure to maintain 


Fully and correctly disclose all transactions 664, 676, 679 


Incomplete or incorrect 8,19, 40, 180, 184, 392, 664, 889, 891, 912 
Shall maintain in conformity with regulations 1124, 1128, 1135, 1138, 1140, 
ACCOUNTS OF SALE OR PURCHASE ener 
Fail to show true and correct price 184, 377 
False, incorrect, inaccurate 377,679 
False and incorrect weight or grade 184, 893 
Untrue or incomplete 119, 180, 184, 891,912 
AMENDMENT TO DECISION 
Previously issued 


APPLICATION FOR REGISTRATION 


BONDING REQUIREMENTS 


Violation of 6, 8,17, 25, 168, 171, 242, 246, 382, 386, 387, 
392, 394, 399, 407, 650, 669, 676, 905, 907, 909, 910, 

917,925, 1131, 1135, 1138, 1147, 1149, 1154, 1155, 

1158 





CUMULATIVE SUBJECT INDEX 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


CHECKS OR DRAFTS 
Failure to honor 660, 662 


Insufficient funds 15, 19, 22, 38, 171, 178, 182, 242, 243, 
380, 392, 395, 402, 674, 679, 889, 903, 934 


CIVIL PENALTY 
Of $350.00 
Of $1,000.00 
Of $1,250.00 
Of $2,000.00 377, 651, 664 
Of $2,500.00 22, 384, 395 
Of $3,000.00 
Of $4,000.00 
Of $5,000.00 
Of $10,000.00 
Of $20,000.00 
COMMISSIONS 
Absence service 


Refunds, assessing both price mark-up and commission on same 


COMPETITION 
Restricting 
CONSIGNMENTS 
Consigning livestock under other than true owner 


Permitting partners and/or employees to purchase livestock 
from consignments 


Purchase livestock from consignments for own speculative ac- 


CORPORATION 
Corporate veil pierced 
Sanctions against officers 
CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 


Deposits to be made promptly 676, 891, 893, 907, 925, 
1142 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. Page 


Failure to maintain in conformity with regulations............. 15, 19, 28, 40, 380, 
402, 651, 667, 669, 674, 676, 891, 
893, 907, 925, 1128, 1142 


Misuse of 40, 891,907,925 
COURT DECISIONS 

U.S. Court of Appeals, 10th Circuit, affirms Secretary’s order 

U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


US. District Court, Middle District of Tennessee, Court will 
hold hearing on disputed issues (P&S Docket No. 5581, 
Reparation) 


CUSTOM FEEDLOTS 
Conflict of interest 

DEALER 
Conflict of interest 
Failure to maintain sufficient funds 178, 662, 664, 917, 934, 1138, 1151 
Failure to pay or failure to pay when due 917,934 
Operating while insolvent 17, 402,912 
Operating without bond 17, 25, 243, 909, 917, 1138, 1149, 1155 
Unjust practices 

DEALER AND MARKET AGENCY 
ACA GB GTONE FOL TACKER 655 4.55 's.:4-6is9p04 88 0a ob Wares ea oe wa aS 22, 184,676 
EDICEMATE OOTY TOR INI I 55. 5 as 55 ca: cd Soke Bas, Ree he Sa 8. 8 Sian Melee ER es 180 
Failure to pay when due 
Issuing insufficient funds checks 
Operating while insolvent 22, 243, 674, 679, 1157, 1158 
Operating without bond 242, 289, 650 
Unregistered 
Wilful violation of the Act 

DECISION AND ORDER 
Amendment to 

DISMISSAL 
As to one respondent 


As to two respondents 
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Packers and Stockyards Act, 1921—Cont. 


Page 
Agriculture Decisions—Cont. 


On motion of complainant 930, 1162 
FALSE WEIGHING 

Suspension of registration 
GIFTS and/or GRATUITIES 

As inducement to consign livestock for sale 
IMPROPER PRACTICES 

Permitting purchase of consigned livestock for own account 


Permitting employees to perform market agency service at 
stockyard 


INSOLVENCY 


Current liabilities exceed current assets 17, 22, 171, 243, 
402, 664, 667, 669, 889, 903, 1126, 

1128, 1133, 1135, 1147, 1151, 1152, 

1157 


Suspension of registration 893,912 


INVOICES 
False and/or incorrect 180, 384, 893 
LABELS 
NAIBGOr NCOPEEEE WEIR NC OLMIERD 55.5. ohsceaion oid Martin ceria eulenane eae meee 
MARKET AGENCY 
Conflict of interest 119, 184 
Discriminatory payments 119, 180, 184 
Failure to deposit shippers’ proceeds promptly 891, 893, 907,925 
Failure to maintain account for shippers’ proceeds 891, 893, 907, 925 
Failure to remit, when due 891, 893, 907,925 


Failure to report and/or show true & correct name of purchasers 
WORCONBIETOED oa. sox Gio a eee Care CAR a Oe a eee 651, 1140, 1145 


Financing a packer by extending credit 

Guaranty of price ik consimnments: . . 0... oc kh e ewe He Veweemenns 915 
Issuing insufficient funds checks 891, 907,925 
Misuse of shippers’ proceeds 891, 907,925 


Operating while insolvent 22, 40, 380, 402, 660, 667, 669, 891, 1142, 1147 
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Packers and Stockyards Act, 1921—Cont. 
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Agriculture Decisions—Cont. 


Operating without bond ......0.0ccssccssesescccssevee . 8, 392, 669, 676, 891 


Purchasing livestock from consignments for speculation 
MISREPRESENTATION 
Deceptive practices 
Deceptive pretense, fraud, deceit 
NET PROCEEDS 
Failure to remit 15, 19, 392, 667, 674, 891, 907, 915, 925 
Using funds for personal use 667, 669, 891, 907, 925, 1142 
PACKER 
Conflict of interest 
Deceptive practices 
Discriminatory price between shareholder and non-shareholder 
Failure to comply with contract 
Failure to maintain sufficient funds 
Failure to pay full purchase price 
Failure to pay when due 
Market Agency, financing of ... 
Operating while insolvent 
Operating without bond 
Paying or inducing others to pay commissions absent service 
PAYMENTS 
Preferential, making undue or unreasonable 
PURCHASE PRICE 
Cease and desist from failing to pay 171, 178, 182, 243, 246, 903, 1128, 1158 
Failure to disclose actual 119, 676 
Failure to bill for actual weights or prices 180, 891 


Failure to pay promptly and in full 607, 1126 
Failure to pay when due 15, 19, 22, 38, 178, 182, 243, 246, 
380, 402, 660, 662, 664, 669, 674, 676, 679, 889, 903, 912, 917, 
1185, 1138, 1147, 1151, 1152, 1154, 1157, 1158 
RECORDS 


See Accounts and Records 
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Packers and Stockyards Act, 1921—Cont. 
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REPARATION 

Awarded as claimed in default proceeding 
REPUBLISHED DECISIONS 

To correct errors not corrected in page proofs of prior issue 
SALES CONDITION 

“Asis” basis as opposed to “subject” basis 
SANCTION 


Cease and desist order against packer/dealer/market agency/ 
custom feedlot 


Within one year to formulate plan to comply with order 
SCALE TICKETS 

Failure to record required information 

Issuing improper 

CREO DOIAVICINS SANULO CO VORIEG. 55. oo. 05.660 & vase, ld Cie dua cena sere eel ee ee 651 
SCALES 

Failure to read correct grade and weight 
SLAUGHTER CATTLE 

Unfit for human consumption after slaughter 
STAY ORDER 

Pending issuance of further order 


STOCKYARD SERVICES (REPARATION) 


Failure to protect livestock 


SUPPLEMENTAL ORDER 


Suspension terminated by new order 249, 250, 251, 408, 681, 682, 929, 
1160, 1161, 1162 


To permit employment of suspended dealer 


SUSPENDED AS A REGISTRANT 


Until in full compliance with bonding requirement 6, 17, 168, 246, 
382, 386, 389, 407, 650 


Until in full compliance with the Act 407,651 
Until deficient in custodial accounts is eliminated 


Until no longer insolvent 





CUMULATIVE SUBJECT INDEX 
Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


Until no longer insolvent and deficit in custodial account is 
eliminated 


Suspension for: 


MAI aires poh cots) basing a op bol ga hs RON sees Sine ois tee -aisceneae Byeiaete 15,1145, 1151 


14 days and thereafter until deficit eliminated 
14 days and thereafter until solvent 
DRS RA sos ya hlarasie pa anes elccs. tbs Soe Ry cent aps Saez ahs SETA Toe) tok Cale aes 915 


15 days and thereafter until solvent and in compliance with 
the bonding requirement 


20 days and thereafter until in compliance with bonding re- 
quirement 


21 days and thereafter until in compliance with bonding re- 
quirement 


28 days and thereafter until in compliance with bonding re- 
quirement 


30 days and thereafter until in compliance with bonding re- 
quirement 


30 days and thereafter until solvent 


30 days and thereafter until solvent and in compliance with 
the bonding requirement 


45 days 

45 days and thereafter until solvent 

62 days (one respondent) 

62 days and thereafter until deficit eliminated 
90 days and thereafter until solvent 

120 days and thereafter until deficit eliminated 
4 months 

4 months and thereafter until solvent 

5 months and thereafter until solvent 

6 months and thereafter until solvent 

10 months and thereafter until solvent 


18 months and thereafter until deficit eliminated 





CUMULATIVE SUBJECT INDEX 
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Agriculture Decisions—Cont. 


SUSPENSION TERMINATED 

By new order — See supplemental orders 
TRUST FUND 

Failure to hold in trust 182, 1133 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Accepting partial payments for livestock legally obligated to other buyers....... 918 


Assessing both price mark-up and commission 
Concealing inability to fulfill material terms of contract 
Failure to disclose true ownership of livestock 
Group boycott 
Making forged contracts 
UNIFIED OWNERSHIP 
Corporate veil pierced 119, 184 
Divestiture of conflict of interest 119, 184 
UNLAWFUL CONSPIRACY 
Acts of furtherance 
WEIGHTS 


Failure to pay on actual 
False or incorrect 184, 384, 676 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

AGRICULTURE DECISIONS 

ACCORD AND SATISFACTION 

Acceptance of check in full payment ................0 00 cece eee 753, 966, 1021 

ROME MAC CIN PIUED soo os: 6 scuei slo ney. aly #1 dw waa sarc o  aeegee ree oe ee 966 

Failure to establish 763, 1221 
ADJUSTMENTS OR ALLOWANCES 

Unauthorized 

ADMISSION OF LIABILITY 


Hearing denied 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 
AGENCY 
Estoppel to deny 
AGENT 
Failure to establish 
Negligence in obligation as 


Scope of authority exceeded 


Undiithorived price adjustments: .. ...ccicsickiewsniteue ees aren dkee animes 727 


ANSWER 

OANA CU 55 G5, 07's. 5 6 e 9:0:'6 9h ssn.0 2 SONA M DST evel Le ante ie eens uae Gere re Mees 1014 
AUTHORITY 

See Agent, Broker 
BROKER 

Authority of 

Failure to prove 

GPA AISCMOMOC OP ICIIIG 5 5.516 w 0:0)-0) ons 5.’ bala: ob a0 Bs Olen at Oe pe Tee eR Cee 961 
BROKERAGE 

Failure to carry out duties 

Failure to pay 
BURDEN OF PROOF 

Failure to sustain 
CAUSE OF ACTION 

Failure to state 
CHECKS 

Refusal of tender without reasonable cause 
COMMERCIAL UNIT 

Partial acceptance of constituting acceptance of whole 
COMMISSION 

Failure to pay 
COMMISSION MERCHANT 


Failure to render true and correct accountings in handling con- 
signments 





CUMULATIVE SUBJECT INDEX 


Perishable Agricultural Commodities Act, 1930—Cont. 
Agriculture Decisions—Cont. 
Improper deductions 
CONSIGNMENT 
Established 
Failure to prove 
Liability for deficit 275,474 
Liability for net proceeds 720, 1014 
CONTRACT 
Absence of 
Amended 
Breach of: 
as to size 
SOTO FAIUPG CO CONVOE: 2ceiiie 6 oc iacuis. os 5 kod 46 tte Kes, 6 o 6, Smee er ee 
as to quantity, failure to establish 257, 261, 703 


failure to establish 257, 261, 273, 278, 281, 286, 290, 
314, 453, 483, 703, 720, 759, 763, 963, 1017, 1194, 1207, 1210 


Cancelled 
Established 464, 1184, 1191 


PAUDPC EO DAY a. g6:0/0.5, 6 oielereis «. ove cl0s, © vip vi0ls, 90.0.0, can Ny BOD a Rly AI Oe hg kaa Genes 


Of guarantee, failure to prove 

EPR RCCHPRER IV ELE PIERS" 03 5: s-'0's ce 15% 119-516 aie slerd yw pha ah tee’ # le: Aco erate eterna eae eee ena 961 
CONTRACT PRICE 

Failure to pay 

Inspection cost, not permissable deduction 

Liable for full 

Shall pay full contract price, less damages 
CONTRACT TERMS 

Delivered sale 

Guarantee of payment, failure to prove agreement 

Open price term not established 

“With protection” 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 
COUNTERCLAIM 
Disallowed 
Dismissal 
Dismissal, failuretoprove ........... 271, 281, 286, 314, 423, 453, 464, 466, 1233 
Granted 727, 1184 
Respondent awarded reparation as claimed 
DAMAGES 
Amended contract allowing for damages incurred 
Breach of contract, failure to establish 
Breach of contract, failure to pay 
Dumping of lettuce, not verified 
POUULOLOOMIBDHEN. 05. 6.5 Av sa tiie te dea-e ee 261, 458, 481, 483, 497, 713, 1210 
Measure of 
Spoilage of product by not reselling, resulting in dumping 
Spoilage of produce, failure to prove 
DECAY 
Level of 
DEFAULT 
As to one respondent 
DELIVERY 
Failure to meet good delivery standards 
Refusal of, without reasonable cause ... 0.60060 ce ces senses nests cere enti 1025 
DISMISSAL 
Acceptance of check in full settlement 
As to reopening after default 
As to reopening, and for rehearing 
As to two respondents 


Failure to establish breach of contract, as claimed 51, 261, 278, 456, 
472, 489, 496, 970 


Failure to prove claim 65, 446, 469, 496, 713, 727, 932, 1197, 1207, 1218 


Failure to state cause of action 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 

Lack of jurisdiction 
On motion of complainant 
Settlement between parties 
Withdrawal of complaint 

DUMPING 
Shipper acquiesces 

EVIDENCE 
Failure to file in rebuttal to the allegations 
Not supporting claim 

EXPRESS WARRANTY 
Absence of 
Failure to establish 

F.0.B. SALE 
Failure to establish 
Failure to establish breach 

FAILURE TO PAY (DISCIPLINARY) 
Purchase price 

FAILURE TO PAY PROMPTLY (DISCIPLINARY) 


POR CHAIG RICE io sa ie Sisiscs beanie sea eiesiee wen enteeae 73, 251, 253, 412, 418, 420, 
421, 695, 697, 698, 700, 952, 

954, 957, 959, 1163, 1164, 

1176 


PUP ORGION OF LADUE 5 ono ii Obie G a wd ase Re eS 251, 255, 418, 420, 698, 
700, 951, 959, 1168, 1170, 1171 


FREIGHT CHARGES 


Normal and proper expense 
GUARANTY 

Of payment by broker, not established 
INVOICES 


Failure to pay full 
Failure to refund mistaken payment 


Unpaid, failure to prove 
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Perishable Agricultural Commodities Act, 1930—Cont. 
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INVESTIGATION 
Remote 

JOINT ACCOUNT 
Established 
Failure to remit proceeds 
Liability for joint loss 

JURISDICTION 


Lack of, untimely complaint 
MARKET VALUE 

Net proceeds determined at 
MERCHANTABILITY 

Failure to prove breach of warranty of 
MISREPRESENTATION 

Of material fact 
NET PROCEEDS 


Failure to remit 


ORDER TO SHOW CAUSE 
License application denied 
Opportunity to respond granted 
Order granting further proceedings 
Why complaint should not be dismissed 
PETITION TO REOPEN/REHEAR/RECONSIDERATION 


After default, denied and/or dismissed 510, 789, 794, 795, 
797, 1049, 1270 


After default, granted 791, 792, 793, 
1051, 1269 


Denied and/or dismissed 58, 319, 794, 795, 797 


Denied/dismissed, prior order reinstated 318, 323, 773, 774, 
775, 1038, 1047, 1261 


Order on reconsideration 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 
PUBLICATION OF FACTS (DISCIPLINARY) 


Failure to pay promptly 251, 255, 418, 420, 683, 692, 
951,959 


PURCHASE PRICE 
Failure to pay in full 761, 763, 1191, 1194, 1210, 1221 


Failure to pay or failure to pay promptly 445, 481, 483, 703, 711, 737, 
951, 952, 954, 955, 957, 959 


PURCHASER 
Actual 
PURCHASES 
By person appearing as agent 
Liability of principal for 
Permission by principal 
REJECTION 
Failure to prove 
Without reasonable cause 
REPARATION 
Awarded 290, 420, 423, 495, 1191, 1194, 1210, 1213, 1221 
Awarded, admission of liability 77, 319, 1029 


Awarded as claimed 257, 266, 273, 281, 286, 311, 314, 453, 461, 481, 
703, 713, 720, 737, 756, 759, 761, 766, 963, 1014, 1017, 1025 


Awarded complainant additional reparation for fees and 
expenses incurred with oral hearing 51, 257, 290, 737, 766, 980, 1066 


Awarded, exceeding amount claimed 
Awarded, less credit allowed 
PaWaE ett OBS COMOROS &.:. os plo sks. ¢ bd cle Ro ieiele ue ebcela ele Kiera te RA ere ene ere 271 


Awarded, less monies received 263, 275, 454, 474, 497, 
711, 717, 763, 1011 


Awarded respondent 


Awarded respondent reparation for fees and expenses incurred 
with oral hearing 257, 446, 727, 932, 966 


REPUBLISHED DECISIONS 
Formerly published in notice form, now republished in entirety 703, 789 
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REVOCATION 
Of license 73, 412, 416, 421, 688, 695, 952, 954, 955, 957, 1163 
SANCTION 
See Revocation of license; Suspension of license 
SET-OFF CLAIM 
Dismissed 980, 1221 
Failure to establish 51, 423, 980 
SETTLEMENT 
By agreement of parties 
SPROUTING 
Of potatoes, failure to establish 
STAY ORDER 
Granting time to file answer 


Pending consideration of Petition to Rehear, Reargue and Re- 
consider 


Pending filing of petition for reconsideration 

Pending issuance of further order 

Pending judicial review 

Pending resolution of Bankruptcy action 

Vacating stay order and amending prior order 
SUITABLE SHIPPING CONDITION 

Bad arrival, handling of lettuce on consignment 

Breach of warranty 

Established 

Failure to establish breach of warranty 
SUSPENSION OF LICENSE 

For 30 days 

For 60 days 
UNDISPUTED AMOUNT 

Order for 
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VIOLATIONS OF THE ACT—FLAGRANT, WILFUL AND REPEATED 


Failure to pay 73, 251, 252, 255, 683, 688, 
692, 695, 698, 700, 951, 955, 1163, 1166, 1168, 1170, 1171, 
1176, 1221, 1242 


Failure to pay in full 


Failure to pay promptly 


WARRANTY 
Failure to establish breach of 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
VIRUS-SERUM-TOXIN ACT OF 1913 
AGRICULTURE DECISIONS 
LABELING 


False advertising 
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